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CHAIRMAN DEDDEH: The real purpose of this hearL
ly -- and we're expecting -- and I hope

s

ll show up, members of the Local Government Commi
of the Senate and the Revenue and Taxation and the Local
Government Committees of the Assembly to join with us
look at four proposals or initiatives that are on the
ballot.

We are required, I discovered, by law to ho ti

these hearings, whether we agree or disagree is
immaterial, but we are suppose to hold these hearings.
Mr. Marston, you're on Rev. and Tax?
here.

Come on up

For those of my colleagues who haven't met

Assemblyman Marston, I'm very proud to introduce him not
only as a colleague, but he's also from San Diego, and
we're very proud of him and we wish him well in the
election.
All right.

Let's take Proposition 129.

And the

format is to hear the Legislative Analyst and the
Department of Finance and then we will try to restrict
the hearing as much as possible to anybody who wishes to
make a few comments.

So let's take Proposition 129, the

Comprehensive Crime Reduction and Drug Control Act of
1990. This is an initiative proposition by the Attorney
General John Van de Kamp and so Finance
Legislative Analyst.

or

Let's hear Legislative Analyst

first.
CRAIG CORNETT:

Yes, Mr. Chairman, members, CLalg

Cornett from the Legislative Analyst's Office.

I 1 ll

give you a brief overview of Proposition 129 which is
related to crime, taxation and bonds and is cited as the
r~omprehensive Crime Reduction and Drug Control Act of
1990.

-
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CHAIRMAN DEDDEH:
Excuse me.
statement to give us?
CORNETT:

Do you 1"av2 a

We do have a handout we are going to --

when we get to that point.
CHAIRMAN DEDDEH:
CORNETT:
this measure.

All right.

There are basically four major pieces to
First is to provide new t~rcirg LC~

anti-drug programs.

Secondly, some prov1s1ons tnat

w~r.

intended to increase personal income and bank and
corporation taxes.

Those provisions, as I'll mention

later on, were already enacted by the Legislature in AB
274, last month as part of the budget compromise.
The third piece is $740 million in general
obligation bonds for new correctional facilities, and
finally the last part is some changes to provisions of
Proposition 115 which was the measure just enacted by
the voters in June relating to court procedures and
criminal law.
CHAIRMAN DEDDEH:

So this raises about or will

require about a billion, $200 million every three to
four years.
CORNETT:

Yes.

CHAIRMAN DEDDEH:

Let me pass out that -One portion

of that's alreaU}

committed by the -- this was the conformity.
CORNETT:

That's correct.

CHAIRMAN DEDDEH:

What was that?
- 2 -

$615 -- $600

i

on?

CORNETT:

The first portion -- the 90-91 a locdt;

transfer to the crime fund is $102 million.
IRMAN DEDDEH:

CORNETT:

Yeah, but the conformity act

Under AB 274, where the estimate that's

used for 90-91 in the Administration's

c~lcul~tions

~

$561 million.
CHAIRMAN DEDDEH:
CORNETT:

$561 million.

As you can see from the chart, and I

believe this is also reproduced on page five of your
consultant's handout as well.

This measure -- the first

provision of the measure requires the transfer from the
General Fund to a new Anti-Drug Superfund over an eight
year period of specified amounts which show in the
second column -- second column from the left.

The

amount shown in the first four years, starting with $102
million in the current year and going up to -- or going
down to $183 in 93-94. Those amounts are actually
specified in the measure.

Those would be the transfers.

That would be a cost to the General Fund.
Initially, I believe, when the proponents put t.
measure together, they had intended that the

provjsjon~.

the tax provisions would generate this additional
revenue which would in fact, then be transferred to this
Anti-Drug Superfund.

However, as I said as a result of

e work of the Legislature last month, this will now
result in a General Fund cost of those amounts those
four years.
-
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In the second four-year period, from 94-95 to
-98, as you can see there, we have estimaLes rrom
Franchise Tax Board of $100 million per year.

t

What this

is is the measure requires the FTB to estimate how
money would be generated by the provisions of the
measure, the tax provisions of the measure, and

t~en

would transfer that amount to this Anti-Drug Superfund.
Right now it's unclear as to whether or not any transfer
will be made in that period because of the-- aga:r

t .~

actions of the Legislature in AB 274. For illustrative
purposes, though, we have shown here the estimate that
we used in our analysis which was from FTB.
Consequently -CHAIRMAN DEDDEH:

What happens now that we've

conformed to Federal Law and this passes?

Where do we

get the money, from General Fund?
CORNETT:
four years.

It comes from the General Fund the first
Now from 90-91 through 93-94 would come

from the General Fund; $102 million in the current year,
$459 next year, $407 the next year after that.
CHAIRMAN DEDDEH:
CORNETT:

Okay.

And then as I say, in the last four

yea~

it's unclear -CHAIRMAN DEDDEH:

Senator Greene has a quest1on.

SENATOR BILL GREENE:

Does that mean that the

deral funding that's now allocated to cities and
counties -- that that will cease?

-
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CORNETT:
No.
There will be no change in feaet
federal
are you talking about the federal dr·
that are
SENATOR GREENE:
CORNETT:

No.

The Bennett thing?
This will not affect that in any

way.
SENATOR GREENE:
CORNETT:

Okay.

So as I say, in the last four year

period, it's unclear whether there will be any
transfers.

So I think I want to differentiate between

93-94, the first four numbers in this table and then the
first four years in the table and the last four years.
This table also shows how those funds that would be
transferred to the Anti-Drug Superfund would be
allocated and as you can see about ten percent of the
money would go to the Department of Justice's Crackdown
on Cocaine Task Force Program.

About, I believe it's 54

percent would go to local law enforcement; county
sheriffs and city police departments. And about 36
percent would be distributed to county boards of
supervisors for drug treatment prevention, probation
services and prosecution of drug offenders.
This would obviously add a great deal of addi

i,~~

money to -- in the area of local drug programs; and
you get to the next measure, Proposition 133, you coul~
see if both of these measures passed, it would be a
,. nificant increase in the amount of state commitment
for anti-drug programs.

-
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CHAIRl'-:!AN DEDDEH:
CORNETT:

13 3 -- is that the --

That's the sales tax

CHAIRMAN DEDDEH:
CORNETT:

measu~~.

-- the Lt. Governor's.

Lt. Governor McCarthy's.

CHAIRMAN DEDDEH:

Are you lumping both of them

together -- you want to discuss them both?
CORNETT:
moment.

No, I'll discuss that one in just a

SENATOR GREENE:

At this point.

I was looking for

that section -- I don't find it.
CHAIRMAN DEDDEH:
SENATOR GREENE:

Senator Greene.
-- of the drug treatment programs

where would I find that.

I've been leafing through

here trying to find it.
CORNETT:

In the initiative?

SENATOR GREENE:

Right, in the initiative.

CORNETT:

I'll have to take a look for

Okay.

That would show up in the handout I gave you.

L~a'

'lnat.

would be under the board of supervisor's column.
SENATOR GREENE:

Okay, you don't know what page

LL find it on in here?
CORNETT:

Yeah, I can tell you.
- 6 -

It would be on

CHAIRMAN DEDDEH:
SENATOR GREENE:
CORNETT:

Tell us -Just tell us --

Page five, I believe of the measure.

SENATOR GREENE:

Yeah, I have the right one.

It

seems only like a law enforcement only.
CORNETT:

It is primarily geared toward law

enforcement, that is correct.
SENATOR GREENE:

So it really doesn't do anything

for the community drug treatment programs.
CORNETT:

As I say, 36 percent would go for drug

treatment and prevention.

All the amounts that show in

the column for board of supervisors.
SENATOR GREENE:

But that's also shared with law

enforcement.
CORNETT:

That's shared with the probation and also

shared with the District Attorney's Offices.
SENATOR GREENE:

That's what I said, with law

nforcement.
CORNETT:

Yes, that's right.

SENATOR GREENE:

So what percentage of that goes

strictly to the community?

- 7 -

CORNETT: There's no specified amount Ln
measure for that. That would be -SENATOR GREENE:

th~

That is controlled by the

supervisors?
CORNETT:

That's correct.

SENATOR GREENE:
get nothing.
CORNETT:

Which means that the communities

Okay, thank you -- or very littlE.
There's also a provision in the measure,

you should know, that specifies that none of the
additional funds should replace existing funds that are
-- the state currently provides.

That could have an --

obviously a budget implication in the future.
~re

As you

aware, though, the State has not been decreasing,

but has in fact been increasing its commitment to
anti-drug programs in recent years.
The other provisions of the measure -CHAIRMAN DEDDEH:
said.

Let me follow what Senator Greene

In the handout here
CORNETT:

Um-hmm.

CHAIRMAN DEDDEH:

-- you're disbursing all the

money and specifying who gets what.

Treatmen~

there's no mention of treatment here.
CORNETT:

Well it's -- the treatment --

CHAIRMAN DEDDEH:

Board of supervisors?

-
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CORNETT:

Under board of supervisors, taaL s

CHAIRMAN DEDDEH:

They will use that.

41

The:( 1 r2

etting $671 million over a period of ten years or eight
years.
CORNETT:

Eight years.

If in fact they get the

transfers from -- in the those last four years are
actually made from the General Fund, then they would
receive $671 million, that's correct.
CHAIRMAN DEDDEH:
So the grand total, as I see 1t
here, for the Superfund is what, $1.5 billion?
CORNETT:

The measure right now -- we believe it

would transfer $1.5, $1.6 billion from the General Fund
to the Superfund.

It provides for allocations of about

$1.9 billion in the figure over here.

CHAIRMAN DEDDEH:
CORNETT:

Yeah, I see that.

Now, as I say though, not knowing what's

going to happen in that second four-year period, there
is a provision that if moneys are not -- the measure

does not generate any additional funds, that all of
these programs would be cut back across the board
proportionately.
CHAIRMAN DEDDEH:

How much of the total moL2}

1

~

to the treatment, education, specifically?
CORNETT:

It's not specified.

Thirty-six percent

tt goes for drug treatment and prevention.

And thac

is, I say, discretionary to the board of supervisors --

- 9 -

CHAIRMAN DEDDEH:
around.

It should be the other way

Should be 67 percent go to treatment and

education and the other part for law enforcement.

So

this is really a law enforcement initiative.
CORNETT:

The other provisions of the measure which

don't relate to that particular -- to the anti-drug
funding or to the taxes, include $740 million in general
obligation bonds for additional prison beds.

That's

about 18,000 new beds the measure contemplates building.
Eight thousand by the Department of Corrections and ten
thousand additional to house prisoners who would
otherwise be housed in county jails.
We see that particular fiscal aspect of being a
total cost of about $1.3 billion in principal and
interest or about an average annual payment of $55
million.

I bring that to your attention, given that the

Legislature we know is also considering a prison bond
bill this week for about $450 million.

If both those

pass
CHAIRMAN DEDDEH:
Proposition 129.

Gentlemen, we are looking at

The Attorney General's proposition.

Do you have a handout for all the members here?
set?

Okay.
CORNETT:

All

Go ahead sir.
So I just brought that to your attention.

If both the contemplated $450 million bond act which

~ay

be placed on the November ballot is approved, and the
$740 million that is in this one; there would be a
little over a billion dollars in bond moneys available
new prison construction beginning November.
The final part of the measure is related to
- 10 -

ition 115, which w~s the measure that passea
June ballot related to the criminal law and court
This measure basically replicates
ing that was in Proposition 115, but makes one
Proposition 115 had a provision that said that
crim

1 rights in California shall not be construed

the courts to be any broader than those rights
guaranteed under the U.S. Constitution. This measure
has a clarifying statement that indicates that criminal
rights that affect the right of privacy shall not b£!
construed to affect the right of privacy as it affects
reproductive choice is separate from that discussion.
This is the proponent's, as I say, attempt to clarify
that question legally I believe.
I think I don't really have any other comments to
make.

As I said the big uncertainty, I think we see in

129 is the question of what happens after the first four
years.
The first four years, we think the measure will
clearly result in a general fund cost of $1.2 billion.
The last four years, it's just not clear right now what
~ill

happen, whether any additional money will be

transferred.
CHAIRMAN DEDDEH:
Finance?

Any question of the analyst?

Senator Greene.

SENATOR GREENE:

Was that intended?

That thi3

would shift to the General Fund?
CORNETT:

I believe at the time that the propon€r,

this together, and you may want to ask the
,-ponents about this, the -- obviously the tax changes
had not been enacted.

So I believe this was

contemplated as being a self-financing measure.
- 11 -

That

"tJas the intent.
SENATOR GREENE:

So what it really means for

thos~

of us who sit on the Budget Committee, and we should
also view this in terms of how it's going to affect our
future budgets.

And we know from this year, it's going

to take us two years to pull out of the hole that we•r
1n

right now.

So about the third year, assuming that we

succeed reasonably well

about the third year we will

begin to have the pressure from this com
will hit us in the fourth year.
CORNETT:

"g ::m us

wtH

Is that reasonable?

Well it'll actually hit the first year, I

think, Senator.
SENATOR GREENE:

Well I mean it's going to affect

us immediately, but I'm talking about when we get the
big whammy.
PETER SCHAAFSMA:

Well, I think you've got a fairly

sizable whammy in the second year.
SENATOR GREENE:
conservative then.
right direction.

Oh, okay, so I'm -- you're
But, my thinking is going in the

All right.

CHAIRMAN DEDDEH:
SCHAAFSMA:

Thank you.

Department of Finance.

The way we understood the process -- w,~

were going to go through with the presentation on all
tour measures.
CHAIRMAN DEDDEH:

Oh, all of you are Leg. Analyst?

Fine, okay.

- 12 -

SCHAJ.,FSMA:
Craig wi l now go th
measure which is
ition 133.
CHAIRMAN DEDDEH:
too,

All right.

You're going to take that one,

This is the half-a-cent sales tax.

CORNETT: That's correct, cited as the Safe Stree
Act of 1990 by the proponents. This measure has three
elements.

The first element as you just mentioned,

Senator Deddeh, is the increase in state sales ta
half cent beginning July 1st, 1991 and lasting through
July 1st, 1995.

Second element is the measure

allocate~

those additional funds for anti-drug programs and the
third provision relates to some prison sentencing laws
that will result in some increases in the state prison
population.
Based on the Board of Equalization estimates, we
have estimated that the measure will generate $7.5
billion to a new safe streets fund, which is created by
the measure during that four-year period that the
measure is in law.

I have a handout now which will show

you how that money will be distributed.
it here.

If I can find

Here we go.

CHAIRMAN DEDDEH:

While you're distributing that

let me ask you a question.

Considering the state

budgeting problem now and next year and probablv th ·
year after next, do you think it's a good public FoJi
to earmark money for anti-drug programs.
advisors -SCHAAFSMA:

Right.

You're our

I think our position would be

that earmarking restricts your flexibility in coping
with future budgetary pressures, and so on that basis w2
-
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would not recommend that you proceed on an edrmarKlr.
basis.
CHAIRMAN DEDDEH:

And yet the half-a-cent sales tax

is earmarked as I understand it, isn't it?
MICHAEL GENEST:

That's correct, yes.

SENATOR GREENE:

Mr. Chair.

CHAIRMAN DEDDEH:
SENATOR GREENE:

Senator Greene.
On that point, for those

individuals who were cautious and worried about Prop.
98, we're doing the -- not to say that the area isn't
important, or we shouldn't do it -- of course education
is important, we should have done that, too.
really boxing ourselves in.

But we're

We're losing more

flexibility in terms of dealing with the budget.

We're

reducing the range -- the pool of revenue that would be
available to us and what have you, and no one would
quarrel about the importance of moving on the drug
problem.
However, from my point of view, while I don't
have any problem, I know we need the law enforcement.
It would really be more encouraging to have
something that was a little bit more community oriented
because, and I understand where the Attorney General
coming from.

He is a law enforcement person.

ib

That 1s,

not a community person which was part of the knock on
him for Governor.

But, it would be better even if we'

going to do this, I would even question it then, that we
something which is a little bit more balanced in
te~ms

of treatment, community, education and what have

you.

I don't care what law enforcement people say.
- 14 -

ey

~ave

in that area somewhat,

tn~

1

'

~

t

ll
're go ng to do is catch the crim na s.
not going to block anybody from venturing lntL;
t area.

're not going to do anything with the

peop e except who are in the business -- they're not
ing to do anything on the users unless they get
t.

And 90 percent of them never get caught.

CHAIRMAN DEDDEH:

Is there any provision in either

one of tnose two propositions that would make it
possible for the Legislature, say by a two-third
majority vote, to modify, enhance, improve -- you see?
CORNETT:

Yes, in the measure, Prop. 129, I believe

r•s just a majority vote that's required.
CHAIRMAN DEDDEH:
CORNETT:

Is that right?

Yes.

CHAIRMAN DEDDEH:

Can we transfer money from one to

another?
CORNETT:

Yes.

I believe that's correct.

make absolutely sure here.
correct.

Yes.

You could change that.

you can't change.

Let me

I think that's
There's certain things

You can't change the bond provi

i or;

he prison bond act provisions.
CHAIRMAN DEDDEH:
CORNETT:

I understand, I Understa1,d.

But I believe you can change -- to be

est with you Senator, I'll have to take a moment tu
take a look back at that to absolutely confirm that.

- 15 -

CHAIRMAN DEDDEH: Because that would be very
helpful and informative.
I'm sure we will research
hat.
CORNETT:

Yes, you can do that. I see it now.

It

s here.
CHAIRMAN DEDDEH:

It's therefore not as restrictive

as the nickel-a-drink proposition where it requires
four-fifth of the Legislature to modify.

Is that

~ot

correct?
CORNETT:

The one I was talking about just now.

That was the Attorney General's -- that's the sales tax
-- or the income tax measure.
Proposition 133, as I just began, which increases
the sales taxes, I said that would generate seven and a
half billion to the Safe Streets Fund.

The handout we

just provided shows how that money would be distributed.
This measure distributes the money on a percentage
basis.

Forty-two percent of the money would be used for

anti-drug education and of that forty-two percent, it is
broken down even further.

And as you can see in the

left-hand column here; that is broken down by anti-drug
education and counseling, out-of-classroom and
alternative programs, child development and preschool
programs, programs for at-risk students and incentive
grants.

Over the entire period that the additional

sales tax is generated, that would result in about

$3.~

billion for anti-drug education.
The second largest amount would be for law
enforcement programs.

Those include

percent of the sales tax revenues.
- 16 -

that would be 40
That would include

enforcement agencies which
are

f

wou~a

that, district attorney offices

That's about $3 billion over the entire per
the measure is in force.
percent of the amounts would go to pri ons

Ten

Jai s.

That includes jail construction and operat

n

the local level, the operating cost of state prisons
and then some drug treatment for people in youth and
adult correctional facilities at the state level.
That's about $746 million over that entire five-year
period.
And finally an additional eight percent is set
as

for drug treatment, specifically, and that's about

$600 million over that entire period.
CHAIRMAN DEDDEH:

The grand total is what, $7.4

billion?
CORNETT:

$7.4, $7.5 billion, that's right over the

entire -- that's based on the current estimates of the
Board of Equalization.

As I say, this measure is a

little different.
CHAIRMAN DEDDEH:

How much of that total will go to

drug treatment?
CORNETT:

Eight percent would be specifically

earmarked for drug treatment, and then a smaller amou ·
would be earmarked for drug treatment for prison and
youthful offenders also.

I believe all together we're

mating that that amount totally would, if the $7 5
billion in revenues does materialize, that would be
about $700 million all together.
- 17 -

CHAIR11AN DEDDEH:

But you also spend a lot of money

on classroom, child development and so on.
chunk probab
CORNETT:

So a good

is spent there.
Forty-two percent is for education

purposes.
CHAIRMAN DEDDEH:
CORNETT:

That's correct.

CHAIRHAN DEDDEH:
years.
CORNETT:

About $3.1 billion.

Over a period of four years, five

Five years, yes, that's correct.

CHAIRMAN DEDDEH:
SENATOR GREENE:

Senator Greene.
Just for clarification.

This

initiative is very well balanced, I personally think,
but I guess drug treatment is the only thing that is
directed at adults. Everything else is at youth.
Schools and what have you.
CORNETT:

Well, not exactly.

SENATOR GREENE:

Grants, I guess that could be

interpreted as being across the board.
CORNETT:

I believe so and then I think also down

in the column here on prisons and jails.
t

,;·

Is that coLr

Drug treatment

offenders.
SENATOR GREENE:

Oh, no, no, I'm not talking about
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people in jail.
CORNETT:

Oh, okay.

SENATOR GREENE:

You're talking about --

I don't represent people in jail.

Laughter]
SENATOR GREENE:

And I have nothing against them,

except that they're in jail and they're no longer a p3rt
of my constituency, so

I'm talking about people who

are out every day working and living like anybody else,
but they're addicted.
CORNETT:

That would show down here in this eight

percent for drug -SENATOR GREENE:

Okay, that's what I said.

That's

the only thing that we have for it though.
CORNETT:

Yes.

SENATOR GREENE:
CHAIRMAN DEDDEH:
CORNETT:

Okay.

Thank you.

All right.

The other provision of this measure,

r'

addition to the tax increases and the allocation of
funds, would be to close some of the credit provisicr:
that are currently available to prison inmates.
Currently, as you are aware, I believe inmates receive
credits for working or participating in education
1rams which reduce the amount of time they spend in
prison.

This measure would prohibit certain -- persons

convicted of violent or drug related crimes from
-
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rece
l

those credits.
of

Thus it would

lnc•

SL

of some people in prison -- some persons

and then increase the prison population
accord ngly.
Based on estimates from the Department of
Corrections, we're estimating that when the full impact
pr~son

those provisions is realized, which will not be

f

unti~

the turn of the century, around the year 2012, there
would be about 1400 new inmates in prison at a cost of
-- in today's dollars -- of $30 million for that
particular provision in the measure.
Just some last comments.

I would point out a few

things to you about the measure. One is that the money
that would go for jails could be used for both
operations and construction.

Just to let you know about

that, given that I know you're also going to be
considering this next week some additional bond measures
for jail construction.

If, as I said earlier, both this

measure and Proposition 129 are enacted, there would be
a significant increase in the anti-drug money available
to both local governments and the state.
are the comments that I have.

I think those

If you have any

questions.
CHAIRMAN DEDDEH:

Mr. Elder.

ASSEMBLYMAN DAVE ELDER:
billion.

His estimate of $7.5

I'm having some difficulty understanding the

time period here.
CORNETT:

Is it four years?

It's four years, the measure would be

Anacted, but my understanding is that you see in
,

~-96,

there's a carry over because of the timing in

which some of these sales tax revenues are accounted
tor.
- 20 -

ASSEMBLY~~N

ELDER:

So you collect the

· lendar period in the first

o

of

unless you have to hold that money for that period
of time and you're estimating the half-cent sales tax
how much annually?
CORNETT: Well annually it varies between the
years, but if you can see here, it's around
it's
between -- around $1.5 billion in the first year ~
and then $1.9 and then to about $2 billion.

I

think

that's in the bottom.
ASSEMBLYMAN ELDER:

This chart here?

What line are

you on?
CORNETT:

The bottom, where it says totals.

That

would analogous to the Board of Equalization's estimate
of the total revenue impact on an annual basis.
ASSEMBLYMAN ELDER:

Okay, so they're estimating a

quarter of a cent -- $750 million.
CORNETT:

Half cent.

$750 billion -- $7.5 billion

over the five-year period. They're estimating $1.5
billion the first year, 1.781 the second year, 1.925 the
third year.
ASSEMBLYMAN ELDER:

Well, the quarter

tax we have in effect now is suppose to
CHAIRMAN DEDDEH:
ASSEMBLYMAN ELDER:
that it?

~Ant

gener~te

s~l '~

--

900, a little less than that.
But it's 11, 13 months?
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UNIDENTIFIED:

A little less than $800 million.

ASSEMBLYMAN ELDER:

A little less than $800 million

and here we have something on the order of $750 mill
the first year for the quarter cent.

I'm just trying to
Than~

check your math in terms of, are these realistic.
you.
SENATOR GREENE:

Mr. Chairman.

ASSEMBLYMAN SAM FARR:
CHAIRMAN DEDDEH:

Mr. Chairman.

Senator Greene.

Oh excuse me,

Mr. Farr.
ASSEMBLYMAN FARR:
SENATOR GREENE:

I'll defer to the Senator.
I just have one final question.

I ve been looking for it.

This bill wouldn't have

1

helped a person like myself -- that's treatment.
is not for alcohol, is it?

This

Under drugs, does this --

alcohol -CORNETT:
category.

I think both would fall under that

I will have to take a --

SENATOR GREENE:

It would be in

I've been looking for it.

not only have I become more informed on that
that a drug addiction starts from alcoholism.

Because

sutie~t.

And in

fact I think the statistics would show about 52, 53
percent -CORNETT:
or another.

Sir, I don't believe it specifies one way
All of the funds would be allocated.
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The

funds would be a located
nt
Alcohol and Drug

t

SENATOR GREENE:

Okay.

the

So would they then have the

authority too?
CORNETT:

That's what appears.

SENATOR GREENE:

Okay.

CHAIRMAN DEDDEH:
ASSEMBLYMAN FARR:
could answer it.

Mr. Parr had a question.
I had a question, maybe staff

When I was carrying the half-cent

sales tax authorization for local communities, we put a
max cap of seven cents or seven percent in there because
we didn't want every -- we didn't want it to get so out
of sync that you would have parts of the state that may
have a ten or eleven percent sales tax and others with
six or seven percent.

Maybe Martin can help me.

Is

there anything in this initiative as I read it really
quickly, I can't find it, whereby the nature of it -does it just override that cap because it's a state
imposed?
PETER SCHAAFSMA:

That would be correct.

The seven

percent that you're talking about I believe referred t
-- has a limitation on the ability of locals to add
half-cent sales tax increments.
ASSEMBLYMAN PARR:

They could do it in increment

up to seven, but then -SCHAAFSMA:

Right.

-
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ASSEMBLYMAN PARR:
SCHAAFSMA:
lim tation.

That was the limit.

Now this would not be bound by that

ASSEMBLYMAN FARR:

Would it affect it if the c

hadn't reached their seven percent limit?
SCHAAFSMA:

I believe that would be the case.

The

cities would still be bound by that seven percent

:t

and if we were at seven percent as a result of this
measure or greater, then they would be limited.
ASSEMBLYMAN FARR:

So the passage of this would

restrict the local government's ability to seek further
increases.
SCHAAFSMA:

During the period that this tax

increase was in effect.
CHAIRMAN DEDDEH:

And that half a cent, Mr. Elder,

generated at the local level, if I understand it under
Prop. 13, you have to have a special -- a new entity
that would be created, but would raise that kind of
money.

Is that not correct?

ASSEMBLYMAN FARR:
CHAIRMAN DEDDEH:
ASSEMBLYMAN FARR:

You create an authority.
You create an authority.
The authority then submits the

measure to the voters.
CHAIRMAN DEDDEH:

Otherwise it would require

two-thirds majority vote, even at the local level.
-
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Go

re going to now take a
EL GENEST:
CHAIRMAN DEDDEH:
MICHAEL GENEST:
ljst Office.

nlckel-a-dr<~K,

Yes.
134, all right.

Mike Genest with the Legislatl

Proposition 134, which is cited as the

Alcohol Tax Act of 1990, sometimes known as the
Nickel-A-Drink Tax, has really three major provis101i:
The first is that it imposes a surtax on tax, beer,
L
and liquor. We estimate that the revenue from that tax
would be $360 million in 90-91 and $760 million a year
after that.

This would represent for example an

jncrease of about 30 cents on a six-pack of beer, about
25 cents on a bottle of wine and $1.27 on a bottle of
liquor.
The measure also provides for how this money would
Le spent.
CHAIRMAN DEDDEH:

Excuse me, let me interrupt you

now that we have a quorum.
GENEST:

As I said the measure is going to raise

about $760 million a year ongoing.
the money would be spent.

var

And it specifies h

It would have to be spent

of programs in five categories.

Alcohol

rug abuse prevention and treatment programs would
receive 24 percent of the money; emergency, medlcaJ.
rauma care treatment programs would rece1.ve 25
mental health, 15 percent.

A variety of health and

social services programs would receive 15 percent and
I

1~

enforcement related programs would receive 21

percent.

-
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fo~
'l

The Legislature and the Governor would have to
specify the specific programs in many cases.
For
example, I mentioned that there were a variety of heal
and social services programs. There are any number of
programs in that area that could receive some of this
money, and it would be up to the Legislature and the
Governor to decide exactly which programs would get the
money.
CHAI~~N

DEDDEH:

Correct me if I'm mistaken.

•

instance you take the prevention, treatment and recoverf
-- That says that you spend of the 24 percent, you spend
4 percent for prevention, alcohol and other drug
problems.

This is a broad category.

the meat on the things.
GENEST:

Um-hmm.

Then we will put

Is that what you're saying?
For example you'd probably give

that money to the Department of Alcohol and Drug -CHAIRMAN DEDDEH:

I see.

Thirteen percent for

treatment and recovery services for alcohol and other
drug problems.

The Legislature and the Governor would

have to specify how that 13 percent is spent by these
people?
GENEST:

Um-hmm.

CHAIRMAN DEDDEH:
CORNETT:

Okay.

Another provision of the measure is the

guaranteed funding level that it provides for a variety
of existing state programs.

Essentially the programs

>,at are subject to this guaranteed provision are those
that we just discussed and of course there's not a lot
of specificity about what some of those are.
-
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So there

be some questlon o

CHAI~~N

DEDDEH:

ion a

i

One more question.

a read

hear on the radio -- I haven't seen it on TV.
ish the Liithful to read this because
cost you more than $760 million.
a lot more.

They

t' s golnq

It's going to cost

,,

How true that is; and if it's true, where

does that extra money come from and why?

If this

specifies $760 million.
GENEST:

It would have to come out of the Genera

Fund or some other state fund.
CHAIRMAN DEDDEH:
GENEST:
ad.

Is the ad accurate?

There are a lot of things stated in the

I don't think I can say that it is accurate or

inaccurate.

I wouldn't characterize it, and we in our

analysis, don't characterize the effect in exactly those
terms.

We do, however, mention for example that the

guarantee applies to a variety of programs for which the
state spent more than $2 billion dollars in 1989-90.
Now we don't know how much more because some of them, as
I said, would require some interpretation by someone,
the Legislature or -CHAIRMAN DEDDEH:

So then we not only guarantee

that, but on top of that have to spend this ruon(
GENEST: Well, for example you already in 89-90,
spent at least $2 billion for the program subject to the
,;~arantee.
a~so

Presumably you would, on an ongoing basis,

spend some money for those programs, but you

wouldn't -- it wouldn't be a specific required level.
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W th the measure, you would be required, not onlt __
the $2 billion, but to increase the budget for the
programs to account for caseload -CHAIRMAN DEDDEH:
you cannot go.
GENEST:

So there is a floor below which

And the floor is continually raised as a

result of caseload increases and -CHAIRMAN DEDDEH:
lottery.

Unlike what happened to the

We passed the lottery and then we cut

education by the amount that the lottery would have
provided for education.
GENEST:

This measure is very clear in not allowing

CHAIRMAN DEDDEH:
GENEST:

We absolutely did that --

not allowing that sort of, it's called

supplantation.
SENATOR RUBEN AYALA:
CHAIRMAN DEDDEH:
SENATOR AYALA:

Question, Mr. Chairman.

Question, Senator Ayala.
Yes, we have a proposition --

initiative that has qualified for the ballot.

~ou AnvJ.

there always is confusion when it happens -- have
conflicting propositions up there for people to vote on.
What happened if they both are passed by the voters?

3t would be the interaction between the two -- the
proposition and the initiative? They deal with the same
subject matter.
-
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I ll let Mr. Schaafsma answer that.
SCHAAFSMA:
~ren't

That s a difficult question and we

quite sure of tne answer.

If the Legislative

sure passes and receives the higher number of vot
it's not clear whether you might get both of them put
effect or whether the courts fashion some arrangement
out of them.
If the Legislative measure received fewer
votes,

it would in effect -- but was still

approv~d

would in effect, disqualify itself by its own terms.
So, that's about as far as I can take you.

It's a

question of what
CHAIRMAN DEDDEH:

We have a lawyer in the house.

ASSEMBLYMAN FARR:

I'm not the lawyer, but the

Legislative Constitutional Amendment that we approved
prevails whether it gets less number of votes because
its constitutional provision supersedes statutory, which
s what the initiative is.
SCHAAFSMA:

134 also has constitutional provisions.

SENATOR AYALA:

They both have constitutional

provisions, too?
SCHAAFSMA:

Both of them contain constitutional

orovisions.
GENEST:

The constitutional provision in 134 1s

just exempting the revenue from this measure from 134
oM

essentially the Gann and Prop. 98 requirements.
SENATOR AYALA:

But at this point in time we don't
-
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know how that -- if it should qualify or be passed
the voters, we're going to have some interesting stories
aren't we.
CHAIRMAN DEDDEH:
SENATOR GREENE:

Senator Greene.
There's another point, Mr. Chair,

in regards to how much support for of all of these
efforts.

But

what's disturbing that everyone -- and

that seems to be the popular thinking now -- locks
to a given position -- given revenue level, which means
that once again we're just diminishing the pool of other
revenue that we have for all the other needs of the
state.
Now on our side, I'd have my hands on the spot
because I have the budget.

But then also, it was in

that same budget lets my hands in other social areas.
And therefore, other people who have other primary
concerns, and what have you, they -- the pool is not as
deep and it's narrowed and, I mean, I'm for all of this.
I certainly represent a community where we need it all.
But at the same time when you think seriously and think
about the overall needs, and you think about everything
about that the budget has to take care of; I think we've
had a glaring example of the kind of posture we're going
to be in in future years and that is dangerous.

That's

even dangerous from the point of view that I'd be comina
from as well as the point of view of nearly any other
member of the Legislature.

I think we all need to be

conscious of that and very frankly we all need to be
saying that to our constituency because all these issues
·~ good issues, but whether we buy after we buy these
good issues and I just raise it because frankly I'm
concerned about it.
-
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GENEST:
Senator sreene, on that point et me -next point I was going to raise about he
asu
s the 1990-91 affects of this guarantee provision.

In

fact, we now estimate that the requirement would requ
the Legislature and the Governor to reopen the 90-9
budget and add back $180 million which presumably woulJ
have to come from the General Fund.

The particular

programs that would be affected are, in fact, all within
your subcommittee as you indicated, and they tota:
J , -'
million.

So that impact would occur immediately in our

view.
In 91-92, we think that the additional -- or the
cost of that guarantee provision would go up to $300
million, and that's the difference between those two
years, is primarily because some of the provisions of
Proposition 99 are phasing out in that year.

You would

then, under this provision, have to replace the
cigarette tax money with general revenue.

So, and then

in the ongoing years, we don't have a specific estimate.
We think that it's reasonable to look at tens of
millions of dollars of additional cost each year because
of caseload and cost increases that are protected by the
measure.

So there is a substantial impact immediately

and then it gets bigger as you go out.
ASSEMBLYMAN ROBERT FRAZEE:

That particular poi1,

is true.
SENATOR AYALA (Acting Chair):
ASSEMBLYMAN FRAZEE:

Mr. Frazee.

When would the revenues start

to flow under this provision if it were passed by the
voters?
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m

GENEST: We're estimating in the first year, $360
lion. That's in
ASSEMBLYMAN FRAZEE:

But is there an effective date

of when that collection would start?
GENEST:

The tax takes effect January 1.

The

provision, the measure itself takes effect immediately.
ASSEMBLYMAN FRAZEE:

-- immediately, but the tax

January 1. So would any of that requirement be offset
by revenue during that six months?
GENEST:

No, it's very clear.

ASSEMBLYMAN FRAZEE:
GENEST:

That's another issue.

You cannot use the revenue from the

initiative to pay for this guarantee part of the
initiative.

You cannot use it for that.

ASSEMBLYMAN FRAZEE: Is there also a no
substitution clause for, you can't use this revenue to
substitute for already ongoing programs?
GENEST:
at work here.

Yes.

In other words, there's two things

First, you are bound in perpetuity to

fund these programs.

As they grow, the population at

cost increases without respect to the revenue.

j

Then ths

revenue must be used to add on to those programs on top
of those levels.
ASSEMBLYMAN FRAZEE:

Then there is some degree of

truth in the ad that says that this is going to cost a
-
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than
EST

what
tlel

ASSEMBLYMAN
GENEST:
I

raised

l

FR~ZEE:

Is that a fair statement?

I think there is some degree at tru

mean

ASSt,MBLYMAN FRAZEE:
GENEST:

Yes it will.

Obviously, you're going to have to fund

those costs somewhere.

You can either raise another

tax, or you can -ASSEMBLYMAN fRAZEE:

Or eliminate some other

program.
GENEST:

Yes.

ASSEMBLYMAN FRAZEE:

We have a lot of room to do

that these days.
SENATOR AYALA (Acting Chair):

Okay, Senator

lderon and then Mr. Marston.
SENATOR CHARLES CALDERON:

I want to raise some

ssues as it relates to the minority communities and
specifically the Hispanic community.

I want to sta ~·t.

ith the tobacco initiative and our experience Lh~Le
nsofar that it has or has not been responsive to .-'.
'-'
span

community and in terms of their needs.

Then

nt to talk about how or whether we're going to see
kind of performance with respect to this alcohol
1

itiative.
-
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I

Insofar as the tobacco initiative is concerned,
there was basically a number of provisions relating to
health education, mental health, earmarking of money,
and amongst that earmarking there were target groups.
One of the largest target groups was Hispanics and
Blacks.
Yet when you take a look at the media education
~hich has occurred so far, it has been highly
insensitive and has missed the mark in terms of
communicating to, in particular, Hispanic community
about the dangers of smoking.

Moreover, I'm informed

that the state Department of Health will have programs
in effect.

They just finished contracting with 150

agencies throughout the state for treatment programs and
education programs and they will go into effect October
1st.
Well, the advertising occurred in April.

So you've

got a five-month lag between the advertising and the
follow-up programs that are occurring.

Moreover there's

been no effort to have any kind of grass roots education
in Hispanic community, and I'm talking about targeting,
not only in terms of education but also in terms of
grass roots, that educates them and sets up an
infrastructure so that they understand in the community
that smoking is dangerous.

Nothing on the level of

perhaps what they've done in Minnesota, where they had
an infrastructure built in.
Moreover, there's been no attempt, and I suppose
there's a little bit better situation in terms of use of
robacco because that's a problem that occurs once
"igrants come into this country.
alcohol, the problem comes in.

But in terms of

And there's no -- I

don't see anything in the initiative that's going to
-
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that we dete

1

span
i n commun
~on

t

X

That

s

L

V

;

d

group that will be 50

lation of California.

l

oi

It certain

J..S

e
one

rgest groups affected and
alcohol lndustry.
So you have a situation where the jury is stil
tobacco.

ou

You have a program that's in place that'

a t·wo-year program.

We don't

program's going to look l

ven

no\v

n,J

when the Leglsla.t:ur·e n ..

ames back to review as they can review and provide

~

lementing legislation and now we're going to qo on
alcohol tax.

And I guess my point is that there's

many good intentions; the Heart Association and the
Association and all the constituent groups that
coalesce and move these initiatives forward.

All these

intentions and absolutely no idea of how to make
those work.

And now we're going to have another one

sented on the ballot.

Can you give me some

atisfaction that the experience with respect at least
he minority community that we've had relative to
bacco is not going to occur with respect to the
lcoho tax?
CAROL BINGHAM:

Senator Calderon, Carol Bingham

the Analyst's Off ice.
programs.
~hose

I'm in charge of the

I think you probably should be

h.~.:~·

directin~

lve

questions to the proponents of the init
get up here.

I'd just like to comment that there are signif oa
Js

available in the alcohol -- excuse me,

in

Pr.,position 99 appropriations to fund an evaluation, ar:d
l

ould expect that the very issues that you're raising
-
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would emerge as part of that evaluation, if lndEed, ~··
ads have been ineffective in reaching Hispanic voters,
for example, or Hispanic people. That those kinds of
things would be apparent.
SENATOR CALDERON:

Well to proponents in the room,

I've framed the issue and I guess I'll direct it towardb
them.

I suppose then you would agree with everything

that I've had to say, right?
BINGHAM:

We really don't have any basis to agree

or disagree at this point, but there is some money for
evaluation, and we will be looking at that when the data
becomes available.
SENATOR CALDERON:

All right.

I'll wait for the

right people to come up.
CHAI~~N

DEDDEH:

Mr. Marston.

ASSEMBLYMAN MARSTON:

Thank you Mr. Chairman.

I

have a question.

What is the mechanism by which this

guarantee grows?

You talked about caseload.

three percent a year, six percent?

Is it

Is there a tie

percentage or how does -- how do we arrive at that?
GENEST:

It's not specified and I can refer you to

the provision in question.

I think one lawyer's opini

is as good as another's on this.
the final page of the measure.
measure.

The provision is on
I believe you have

th~

Section 32.240, and in particular that last

sentence, is the one that raises this issue.

It states,

xisting state funding and per capita levels of
service" etcetera.

our interpretation of that together

with the lawyers that we consulted, is that in order for
-
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same

,;'{

have to provide

1na

ncreases.
ncreases if there were
l

L

cou

•

{

issue to figure out exact
a
don•

increase was required

he~

real y know wnat kind, but clearly something

ld have to be provided.
ASSE:MBLY~,AN

the proponents?
GENEST:

Do you know of any 1ntent

Maybe I should ask them when they --

We haven't discussed that issue with them.

ASSEMBLY~1AN

Chairman.

r·1ARST<JN:

l'1ARSTON:

One other question, Mr.

Is there -- you were a little vague on the

answer to a variationist [sic] question.

Is there a

pro ection as to when spending on this program might
exceed revenues and necessitate it to dipping into the
General Fund?
F

Three years down the road?

Six years?

years?
GENEST:

Immediately.

ASSEMBLYMAN MARSTON:
GENEST:
nis

Immediately?

The first year you would have to find

r you would have to add $180 million to the

programs affected by tne measure.
ASSEMBLYMAN ELDER:
GENEST:

Because the budget was cut?

There are a variety of reasons.

s the Legislature reduced the budget,
-
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In some

in some cas

these are Governor's vetoes.
In one case it's 3n e
of Proposition 99 phasing out in the current year.
ASSEMBLYMAN MARSTON:
ASSEMBLYMAN ELDER:
CHAIRMAN DEDDEH:
ASSEMBLYMAN ELDER:

Thank you.
Mr. Chairman.

Yes, Mr. Elder.
Yes, I've heard these ads.

think they're understated.

I

I mean -- you know if you

have $2 billion that's locked in there with a COLA and
the COLA kicks off immediately upon passage, I mean
that's an infinite rate in terms of the first year.

I

mean because you are -- I mean there's really no way to
predict that.

If you're a -- you go from $2 billion up

$180 million on that first month, you're talking a nine
percent increase right there.
GENEST:

But that's not really because of a COLA or

anything, in fact, -ASSEMBLYMAN ELDER: Regardless of what the reason
is, I mean, but you're saying that the COLA's hard to
figure out because not only is it constituted by
caseload -- it's caseload driven, which will be what it
is and no one really knows what that will amount to.
Plus the CPI which is not specified, right?
you'd have the $180 million.

I mean so

You have the CPI.

Yo•l

have to be determined and then you have case driven
increases.

So, you have a compounding effect of all

this can be rather more dramatic than what they're
•ing in the ads.
GENEST:

I guess the --
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n

ASS

ich I gues
any event.

t:

this Nill be sub ect

Which I guess is not recoverab e

the cost of the nickel-a-drink either is
SENATOR GREENE:

Mr. Chairman, to cornmen

Assemblyman Elder s point.

n

l

on

Dave, I assure you I didn't

ra se that point initially by happenstance.
purpose to try and get folks to wonder

That was

n

bout that

comment.
ASSEMBLYMAN ELDER:
the ads were false.

Well, I

assume, like everybody,

You know, it just sort of surprises

me that something that I hear on a political ad might be
right.
[Laughter)
ASSEMBLYMAN ELDER:

And, if anything it's

understated.
SENATOR GREENE:

Well, there's something I

catch

immediately because I sit there and deal with the total
social budget and what have you and when I stop and
think about it, I

lay odds it is going to limit me in

that area least of all the entire state

c, a

think it's something we -- I mean all these

re g od

areas.

i

This is not to say that the peep e aren't.

ut

1t's how we do it, and I think that's what we're gal
to have to make a practice of examining much
only in how we examine other things but even be a little
t more tidy how we need to do some of these things.
ASSEMBLYMAN FRAZEE:

It's true.
-
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CHAIRMAN DEDDEH: All right.
to Vote, general description.
PETER SCHAAFSMA:
Schaafsma.

136, Taxpayers Right

Yes, Mr. Chairman, I'm Pete

Prop. 136 deals generally with state and

local voting requirements for the approval of tax
measures. It also contains some language stating how
certain conflicts between it and other measures on the
same ballot are to be resolved.
With regard to the tax provisions, it places a
definition of general taxes and special taxes into the
constitution for purposes of its voter approval
requirements.

These definitions would apply to both

state and local taxes.

As a tax levy for the General

Fund to be used for general governmental purposes.
However, it does include taxes on motor vehicle fuel
specifically as a general tax.
Special taxes would be taxes levied for special
purposes or deposited in a fund other than the General
Pund.
CHAIRMAN DEDDEH:

So this will be then applicable

to the nickel-a-drink proposition if your interpretation
is correct.
SCHAAFSMA:

Depending upon how the conflict

language is resolved.
CHAIRMAN DEDDEH:
SCHAAFSMA:

Okay.

The second thing it does is that with

respect to new special taxes on personal property, it
requires that special taxes on personal property be
- 40 -

s s

a

s opposed ~
r gal on of lquor
so
im t~

~

t":.t

t

,-1 ;

0

The third provision of i
increased state taxes requ re a

-th

is would appear to require that new taxes
re offset by tax reductions that now
illajor

hat

ire only

vote take a two-thirds vote.
A fourth provision is that special taxes

initiative must receive a two-thirds vote.

en~ct

General

taxes would still require only a majority vote.

The

fifth provision is that local general tax increases
require a majority approval of the voters including the
tax increases
the status of

f

charter cities.
. 62 right now.

This is complicated by
Prop. 62 was found to

not apply to charter cities so it's clear that this
measure would affect charter cities' taxing authority.
The question of Prop. 62's applicability to other local
agencies is still pending in court so we can't really
tell you what affect this would have at this point.
Finally the measure allows certain of its
requirements to be suspended to raise money for disaster
relief.

The state can suspend its requirements for the

approval of tax measures and special personal property
tax restrictions by a two-thirds vote and a signat '
the Governor.

Locals could suspend their -- entirel

their voter approval requirements with a two-thirds ··cte
of governing bodies.
With regard to the conflicting law provisions.

The

.•sure has language which states how conflicts between
itself and other measures on the ballot are to be
resolved.

The method of resolution is generally
- 41 -

d fferent than how such conflicts would be resolved
under existing constitutional provisions.
First, the
measure states that it would invalidate all provisions
of a conflicting constitutional measure if it receives
fewer votes.

Under the existing scheme, only the

conflicting provisions of another measure would be
invalid.
Second, the measure states that a conflicting
statutory measure would be completely invalid regardlcs
of the number of votes it receives.

Right now, again,

you'd have to look at the conflicts.
Third, it states that it does conflict with any
measure that enacts any tax, affects any computation of
a tax or imposes a rate not authorized by the measure.
Our problem here is that we can't really tell you what
the legal effect of these provisions are.

There's some

uncertainty as to their applicability through other
measures on the November ballot.
On the basis of what the measures do, we would
identify three measures that do contain some conflicts,
and they are the other three measures that are the
subject to this hearing:

134, 133 and 129.

We don't

identify Prop. 126 as one that conflicts on the basis of
what it does because it's a general tax imposed on a per
unit basis, and the Prop. 136 restriction applies only
if it's a special tax imposed on a per unit basis,
finally, we don't identify any budget impacts to the
state budget as it results to the measure.
CHAIRMAN DEDDEH:
me.

Let me run that one more time by

126 is the nickel-a-drink, no.

-
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;

CHAIRMAN DEDDEH:

l

All right, that's a

ional amendment.
SCHAAFSHA:

That's correct.

CHAIRMAN DEDDEH: That's a constitutional
amendment, but the other one could?
SCHAAFSMA:

That's right.

CHAIRMAN DEOOEH:
l

That's what I asked,

whether it

to the nickel-a-drink, and you said we don't

know the conflicts.
SCHAAFSMA:

The question there really revolves

around what are the particular conflicts that are
lved.
sn

1

And you could make an argument that there

a direct conflict between the two tax increases.
CHAIRMAN DEDDEH:
SCHAAFSMA:

Well is it?

You could make an argument that the

provisions are not in conflict.
Is it not al~o
CHAIRMAN OEDDEH: That's right.
.rue, because the constitutional amendment aoes intr
General Funds, so it could be construed as a ger•eral

~b

t

even though it's identified a special commodity to be

SCHAAFSMA:

Because it goes into the General Fund

's used for general purposes --

43
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CHAIRHAN DEDDEH:
SCHAAFSHA:

It's not earmarked.

-- we would identify it as a general

tax increase.
CHAIRMAN DEDDEH:

Sure, sure, exactly.

ASSEMBLYMAN FRAZEE:

Mr. Frazee.

Are there any retroactive

provisions in this that would affect measures alreacy
adopted?

Let me give you a specific case that raises

some concern.

In San Diego County there have been two

sales tax propositions passed by a majority vote.

One

in particular, the justice facilities is now in the
courts over the question of whether or not that was
legal, whether or not it needed a two-thirds vote.
Would it have any effect on that if this was to pass?
SCHAAFSMA:

I don't believe so.

The measure states

that it would be effective with regard to other measures
passed on or after November 6, 1990.

The earliest you

could give any effect would be November 6.
ASSEMBLYMAN FRAZEE:

Would it have any tendency to

taint the ultimate decision of the
SCHAAFSMA:

The phrase, " ... imposed upon them

alone"?
ASSEMBLYMAN FARR:
them alone.
SCHAAFSMA:

Yes, special taxes imposed upr...

I guess I would read that to be

referring to the targeted segments of taxpayers so that
the tax would apply to those targeted segments and to no
- 44 -

FARH:

How does

1

ection?
ng limitations on Lhe u i l l

FSt1A:

enac

special tax increases, I would surmise.

ASSEMBLYt1AN FARR:

The general taxes for special

•Irpose districts under the proposition, do you bel

e~P

that a new city or a new countywide special distr1ct
Levy could be imposed for general taxes?
SCHAAFSMA:

That's the way I believe the trend in

ing those provisions has gone.

That you can

a general tax for the general purposes of a limited
purpose agency but it's open to litigation at this point
still.
ASSEMBLYMAN FARR:
Jevy those same taxes?
cou

There are provisions now that allow a

district non-countywide to impose a special ta
EHBLYMAN FARR:

ute

You'd have a special district,

ide --

SCHAAFSMA:
l

Could a non-countywide district

f

But wouldn't this prov l

targeted taxpayers be protected from

i

:1

?e~i~L

xes Imposed upon them alone prohibit a non-·co'.,Jlt ..
1str

from levying a general tax?
SCHAAFSMl\:

We would tend to look at the section

c this is contained in as being merely intent

l

uage and not having an effect of its own.
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ASSEMBLYMAN FARR:

What about the definition o

special versus general taxes?

What is the difference

between saying general taxes are taxes imposed for
general government purposes and general taxes are taxes
levied to be utilized for general government purposes?
SCHAAFSMA: I don't see any change really in how we
look at that relative to today. That is -ASSEMBLYMAN FARR:
collect a tax?
of it.

Well, isn't a levy when you

We levy a property tax upon collection

We levy a sales tax upon the collection of it.

Would this require budgets to essentially be local
budgets then to be affected by a change in wording from
impose to levied?
SCHAAFSMA:

I think in the common usage those two

terms are fairly interchangeable.

Levy is a word that

means much the same as imposed.
ASSEMBLYMAN FARR:

Well since the current law and

statute ''imposed," don't you think these clever drafters
knew exactly what they were doing when they moved it to
constitutional language and not using the same words,
but in fact changed it to "levy."
SCHAAFSMA:

I think that may be better addressed

~o

the proponents.
ASSEMBLYMAN FARR:

Well, it's something to think

about.
CHAIRMAN DEDDEH:

Mr. Farr, may I respectfully ask

your indulgence for thirty seconds?
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l issue that was ra

the

the Supreme Court questioned the abi
the in tiat

to requ

referendum of tax

p~rpos

s.

you look at what is trying to be accompll
~

t you are

ing to provide services of

and you re trying to find a way to pay for services of
government and you need to levy taxes in order to pay
for

And what this says is that now in order to

taxes, you've got to go to a vote of the people, and

~'
1.

don't know what public policy is really served by having
to have that referendum required.
CHlURMAN DEDDEH:
p~cponents.

I don't know.

Ask the

Mr. farr, as you were asking of the genera

tax and special tax.

When several counties raised their

half-a-cent sales tax for the purpose of transportation,
which was really passed by a simple majority vote, and
this provision -- if this was in place -- you would
have required a two-thirds majority vote.
SCHAAFSMA:

No, because the motor vehicle fuel

taxes -CHAIRMAN DEDDEH:
SCHAAFSMA:

Does not go into that category

-- are specifically treated

r:axes.
CHAIRMAN DEDDEH:

But we raised that half

sales t.ax.
SCHAAFSMA:

Oh, I'm sorry.

-
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-c2

CHAIRMAN DEDDEH:
SCHAAFSMA:

Sales tax, not fuel tax.

What we've done in that case though,

l

that those are treated as general taxes for the general
purposes of those agencies.
ASSEMBLYMAN FARR:

What you really have here is th

state realizing that there's this tremendous congestion
problem and everybody's furious with that.

They duck

when it comes to whether that is a special tax, but whe
you try to apply it for libraries or mental health, it'
immediately called -- or jails as you did in San Diego
County -- it's called an immediate -- it's called a
special tax.
SCHAAFSMA:

I think there's a certain amount of

ambiguity that would remain.
[Laughterl
CHAIRMAN DEDDEH:

Mr. Farr the jail tax in San

Diego is now in litigation.
ASSEMBLYMAN FARR:

I know, but they didn't litigate

the simple majority vote on transportation issues.
CHAIRMAN DEDDEH:

Yeah.

ASSEMBLYMAN FRAZEE:

Mr. Chairman, just on

tha~

point, I think the bigger question there in the court
was, was the new entity established really independent
of the county?
1

And, you know, I think the trial court

itially said it's got the imprints of the county all

over it and so therefore, it isn't a new one, and that
probably didn't happen in the case of the transportation
- 48 -

1t was clearly a separate

the

ion in those two.

CHAIRMAN DEDDEH:
f.,S

l

All right.

t.,MBL'!HAN FARR:

We ought to submit a

r posit1on to the ballot here to really --

ast
e

L

just require that all budgets be voted on by the people.
CHAlt<MAN DEDDEH: Well, that's the intent ot
i
That's the intent eventually. You're going to have
ASSEMBLYMAN FRAZEE:
AS EMBLYMAN FARR:

We can go home.
And budgets of nonprof t

zations that sponsor initiatives ought to voted on

11

the electorate as well.
[laughter]
CHAIRMAN DEDDEH:
CORNETT:
r1t2

All right.

Before I leave the table, you had asked

question I only responded to half of the question
er and that was, can the Legislature amend those

two earlier measures dealing with anti-drug funding.
believe I only answered on Prop. 129, which the
that is, yes with a majority vote.
ns',ver

On 133,

n, that's the half-a-cent sales tax ar;d

I

ans~s~

Gl

"

'~he

nswer to that is, Y.es, with a two-thirds vote as lony
as it furthers the purposes of the measure.
CHAIRMAN DEDDEH:

But, nickel-a-drink requires

four-fifths of a vote of the --
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CORNETT:

Four-fifths, but it also says that

as long as the amendment is consistent with the purposes
of the measure so what that would mean, I'm not sure.
CHAIR.~N

DEDDEH:

It would mean enhancing it.

further questions of the Legislative Analyst?
very much gentlemen.

Thank yol'

Would you stick around in case

WE

need -- Department of Finance. We would like to
Lnteract with the public a little bit, too, after
Finance.

So I'm going to ask you to summarize as mu<'1'1

as you can, to the best of your ability on all four
propositions.
LONNIE MATHIS:
be relatively short.

Okay.

Clearly, our testimony will

We thank you.

with the Department of Finance.
inviting us to participate.

I am Lonnie Mathis

We thank you for

We have provided your

consultant with analyses that we have done on all four
measures.

These analyses are done prior to collecting

the signatures and so on as part of our obligation.
provide this information to the Attorney General.

We
He

uses this in the titling of the measures as they go out
to collect the signatures.
Leg Analyst.

We do this jointly with the

As I looked at your staff analyses, in

reviewing those analyses that we've done; any
differences in the revenue estimates are very small.
They were very insignificant.

So even though it has

been a few months, the estimates of the impact have
stayed relatively the same.

They haven't chanqed

a~"

extent.
We really don't have anything on each one of them.
, ,, really want to listen to the discussion.
here if you have any questions.

-
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We will be

l

Pffif:n

EH
Do you agree -- l t
'
stened to the Analyst ana ze al
s ~

S:

Are you
agreement with
Do you have anything to add,

Well, I think the informati

le

we

analysis, that we've done, we have gone through
those and at that time we did have a thorough review

f

t and our position is stated in those analyses.
2learly we don't have anything more current than that.
So a lot of the issues that have been raised, we haven'
tho

ly reviewed them.
CHAIP'-''v!AN DEDflEH:

ASSEMBLYMAN FARR:
~ith

Any question of Finance?

Mr.

Does Finance have any conce

any of these initiatives as to the ability for

l fornia government either at the state or local leve1
able to respond adequately to the future need2
fornia because of the restrictions that are imposed
in any of these initiatives?
r1ATHIS:

Well, I think as you've -- as some of

;,e

iscussion has gone, there's clearly -- I know when we
ur analysis, as I said, we completed our anal
t•s been a few months now.

But, in those anal s

ssed some of the areas that were open to
interpretation and clearly there's areas there

I

n't think that we can really speak to them, you know,
very clearly, because some of them -- our answer in a
of cases would be a lot like the Leg Analyst
where a lot of them really aren't that clear.

-
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w~s

ASSEMBLYMAN FARR:
You are the Department of
inance, or representing them and that Department is
responsible for the whole public financial monitoring
government.
It just seems to me that philosophically
you'd have some concerns about these initiatives in
addition to the technical problems you raise.
MATHIS:

You know, we haven't --we clearly don't

take a position on these measures.

When you start

talking about concerns it sounds like, you know, you 1 ,·e
taken a position and you have a problem with them and
clearly we have not taken a position -ASSEMBLYMAN FARR:

Oh we know the position on it.

Finance never takes a position on anything around here
either in the Legislative arena until -ASSEMBLYMAN STEVE PEACE:

They've taken a position

on a few of my bills.
[laughter]
ASSEMBLYMAN FARR: The position is a two-worded
position. Two-lettered position.
I just thought that
maybe you would have reflected on it with all your
wisdom of government that these might have some problems
for California to administer and raise a lot of concerns
for you.
MATHIS:

Well, as I said, the analyses that we d

a few months ago did identify some of the areas that,
you know, could be potential areas of interpretation and
1

·~~

information clearly is available.
consultant with all those analyses.
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We provided the

HMAN DEDDEH:

Pro
nd I agree

aKe a pos t

but some of these i
cant nu

i

itia i

s

\2

to see are a disaster, dn absolu e

And at some t

the Office of the Govern

ief spokesman, spokesperson whoever he or she
:1.ay be, ought to state that: if proposition such and
ere

pass, these are the consequences folks and

something needs to be said at some time.

I don't know.
l~

ook at these propositions and people probably
voting for them.

I can almost assure youj

aw and

order, because that's what they understand, but do we
have the money to fund them.
Tht:~

HcCarthy bill raises half a cent, that's fine .

how about the Attorney General's.

. L,

money to fund it.

At some time

We don't have

somebody with the

authority of the Governor ought to speak up and say,
"Look, this is a disaster, folks."
~hether

Now, I don't knm.;

he's taken a position or not taken a position.

fhat s -- why do we take position.

I mean my position

and all the members sitting here, there 1 s no ditferen
than that of the Governor or the Lt. Governor.

We're

lso politicians, office holders, and we speak out.
're asked to speak out.

How do you stand on this

proposition or that proposition.

And I'm going to tell

, they all stink and they do, they do.
At one time I took that position myself, on
ive insurance propositions, all five of them.
Jisaster, all five.
~e're

Somebody has to speak out.

I mc.::in,

nobody but the Governor has the prestige of that

. LLice and ought to speak out and say this is what's
gG~ng

to happen to the state if they were to pass.

qu2stions?

Any

All right now, is there anybody here from
-
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the Attorney General's Office?
ANONYMOUS: There is a statement that has been
provided to the committee.
CHAIRMAN DEDDEH:

All right.

apparently has sent us a statement.

The Attorney General
All right now,

let's take -- is there any other proponent?

I'm not

opening for debate, but we'll get one or two proponents,
one or two opposed to these propositions.
one proposition at a time.

Let's take

Proposition 129,

Comprehensive Crime Reduction and Drug Control.
Franchise Tax Board, do you want to say anything at all
on this?
KAREN SEEDING:

There are some technical

differences between the proposition and the legislation
that was just recently chaptered, but the proposition
doesn't become operative until 1991, so any differences
or any technical difficulties can be taken care of
during the '91 legislative session.
CHAIRMAN DEDDEH:

All right.

Opponents -- is there

anybody in the audience who wishes to speak and tell us
why that Proposition 129 ought not to pass?

Are you

addressing Prop. 129?
LARRY MCARTHY:

Yes, Mr. Chairman, Larry McCarthy

with the California Taxpayers Association.

We signed

the ballot arguments in opposition to Proposition 129.
CHAIRMAN DEDDEH:
MCCARTHY:

The reasons for the opposition?

Together with the other measures that

you've looked at this afternoon, there's
-
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~

manipulation

finance through the initiati e

s.

has hit an al -time high with th s Novern
, not only for the r taxes being ra sed
ically through the initiative process, but the
that you as the Legislature will have to deal
dramatically impacted.

There is

commitment of public funds.

I

earmar~

heard a joke,

was trying to be funny saying that we've
tted 150 percent of the state budget, you know,
through these
CHAIRMAN DEDDEH:
MCCARTHY:

Are you with Cal Tax?

That would be funny,

if it weren't so

true.
CHAIRMAN DEDDEH:

And how about Prop. 136?

Are you

rting that?
MCCARTHY:

Yes we are.

CHAIRMAN DEDDEH:

We were involved --

Is that a good public po ley

ink?
MCCARTHY:

Absolutely.

CHAIRMAN DEDDEH:
~e'll

All right.

I'm just dsk 1.nq.

get you back again on 136.
MCCARTHY:

Proposition 129 is, as you've heara,

going to cut a huge hole in the current state budget
t

L

is enacted and the result is going to be-- you'll
ner have to slash programs or raise taxes in order

meet the commitments that are made in that initiative.
So it's a very serious problem.
- 55 -

n

CHAIRMAN DEDDEH:

ques

?

ASSEMBLYMAN FARR:

I think

l

re on the Titanic of state government a
to watch,

i

if these things pass,

s

And

what you've just seen here is what is the prob em.

On

one side the people came up and said, "We've never
these services the people demand so we're
to go out and find a tax to fund them

"

And the

other side, the reason we've never funded them is
because your side has said, "Don't raise any taxes."
And that's the system that's broke.
We have half the people that want more

and

half the people that don't want to spend any

and

we're locked in the middle because it requires a
two-thirds vote.

It's generated a chaos.

The chaos

goes out and says, "Ah-ha, the way you steer yourself
through this is you have a designer initiative."

You go

out and find out what people want the money spent on.
Then you go out and find some sexy thing to tax for it.
Alcohol, whatever, and you know, then you spend it on
law enforcement.
These designer initiatives in total, sum total,
break things down.

I think that this is -- what you're

saying is you don't like the side that finds that
government is unfunded and finds a process to fund it.
But, at the same time, you supported an initiative which
says government shouldn't raise taxes unless it's
extraordinarily difficult to do so.
MCCARTHY:

No, I think you missed the point.
-
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The

ropcsit on 136 --and we'll go into this

qre;,

-- encourages general taxation.

l

s

taxation where there are no strings. Where ele
tives have greater capacity to use their
as to where the dollars needs to be allocated

ASSEMBLYMAN FARR:

As long as it's voted on by the

public.
MCCARTHY:

The taxes that are imposed by the

Legislature require no popular vote.

That would still

be the prerogative of the Legislature to raise -ASSEMBLYMAN FARR:

We delegated that authority in

certain areas to local government to go raise taxes.
For a hundred years in California that worked
beautifully, and all of a sudden you're coming along and
saying a hundred years of experience isn't good.
going to change the whole rule.

We're

We're going to make al'

those taxes voted on by the people at the loc l lev
MCCARTHY:

There's overwhelming support for that,

for popular votes for local tax increases.

What this

does is to say that -ASSEMBLYMAN FARR:

If we submit a budget of

nonprofit entity, maybe we ought to have that
MCCARTHY:

If we got any taxes -- if taxes funded

us maybe that would be appropriate.

What needs to

appen, is that we need to encourage general taxation
t~e

state.

One of the reasons why the state budget is

in such dire straits is because of the earmarking and
the constraint that is placed on the state budget
-
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i~

through the initiative process.
ASSEMBLYMAN FARR:

Do you support any right now?

Could you recommend to us one general tax that you would
support increasing right now?
MCCARTHY:

I think that if you wanted to get into a

dialogue in terms of what kinds of constraints might be
taken off of current state spending -- I mean there's
all kinds
ASSEMBLYMAN FARR:

Wait a minute that's what

there are no conditions on the way you stated it.
was that you would support general taxation.

It

This is

going to encourage it.
MCCARTHY:

This encourages general taxation, yes.

ASSEMBLYMAN FARR:

Does your organization support

any new general taxes?
MCCARTHY:

We have supported the gas tax.

supported a number of taxes.

We've

But the point is is that

we need, before ever we start raising taxes in that
fashion we need to look at the current state budget
which is structural gridlock.
ASSEMBLYMAN FARR:

That's not what 136 says.

It

doesn't say anything about the current state budget.
SENATOR CALDERON:
CHAIRMAN DEDDEH:
UNIDENTIFIED:

We're on 129.
We're on 129, all right.

Back up again on 136 or do you want
-
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DEDDEH:

you want to

to the committee.

on

36 or

You want to stay on 136?

ASSEMBLYMAN STEVE PEACE:

It's okay to follow that

ne of questioning?
CHAIRMAN DEDDEH:

Yeah, get your guns here.

ASSEHBLYMAN PEACE:
Cf!JI.IRMAN DEDDEH:

I'd like to hear -I

want to hear the proponents of

can't believe you're supporting 136, but that's
right.

Jl

ASSEMBLYMAN PEACE:

I'd like to hear the

xplanation on the manner in which 136 encourages
general taxation.

One of the things that -- reading i

1 tt e more carefully it's interesting som0 times
ings have effects that we don't see at fist q!ance.
~

Is it -- and you can address this in your statement.
it accurate to say that what 136 does is allow the
i
•i

lature to raise taxes or lower taxes, whatever

er the current rules, it has no changes to that, but
ludes the public from-- by way of the init 1.ti·

process or what not -- from raising taxes by other

~~ ..

two-thirds?
DAVE DOERR:

No.

CHAIRMAN DEDDEH:
ASSEMBLYMAN PEACE:

Special taxes.
Only special tax is two-thirds.
-
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DAVE DOERR:

We view that almost entirely the

opposite of what
CHAIRMAN DEDDEH:
DOERR:

Could you identify yourself?

Dave Doerr, Cal Tax.

ASSEMBLYMAN PEACE:

And you support 136?

Tell me

what you -DOERR:

On that issue, we firmly believe and this

issue is before the Supreme Court so it's, you know,
there's two different opinions.
Prop. 13

Our opinion is that

if you read Prop. 13, it prohibits taxes

by the initiative.

Period.

So what this measure is

doing is allowing people to raise taxes by the
initiative rather than curtailing it.
ASSEMBLYMAN PEACE:

But it requires a two-thirds

vote, right?
DOERR:

The voting requirements are the same that

have been imposed on local governments.

So that the

voting requirements that were there for local
governments -ASSEMBLYMAN PEACE:
DOERR:

Which is two-thirds.

Majority for a general tax, two-thirds f

'

special tax.
ASSEMBLYMAN PEACE:
DOERR:

Okay.

It's only two-thirds --

As we see current law, Prop, 13 says you
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se tax

the initiative.

EMBLYMAN PARR:

That s histor

Well it's Prop. 13.

So

we're

f you look at this in context where we are now,
1

it's providing more flexible.
ASSEMBLYMAN PEACE:

That's a legit

vi

not so sure we're right in terms of viewing this as
DOERR:
e'

This issue is before the Supreme Court so

hnve -If you accept that premise,

ot ::;

sure that 136 actually doesn't put more pmver

the hands of the Legislature, at least.

And, if we

n
e

willing to bite the bullet and make the decisions rather
than hand it off -- rather than duck and hid
t off to the public.

~n

I think this

the power and opportunity of the Legislature
responsibly in terms of having a tax and

ing

that is in balance and if that means raisi
taxes, having to take responsibility to do that.
Because it makes the relative ease of having taxes
the public sector or by the Legislat•

r~

makes the Legislature the point of least resis
opposed to the point of greatest resistance and
iscourages us from handing off the respons

ili

lace else.
ASSEMBLYMAN FARR:

But what you real

do if you

h;:r·e ot.her entities that have to carry on services at
t:he local levels,

since you haven't delegated to t
-
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powers, and you put referendum on all those powers
essentially nullifies their ability to carry out their
function, the only easy revenue source for them is fee
for service. And, we're going to just meter everything
that government does in California.
ASSEMBLYMAN PEACE:

How does this change that?

Why is 136 responsible for that?
ASSEMBLYMAN FARR:
It's making what's now a -well, that's the question I asked.
It raises a couple
of issues as to -- one on the levy, which if you're up
here, you can respond to.
DOERR:

I agree with Mr. Schaafsma that those are

interchangeable.

Want me to talk about the local

government piece?
SENATOR CALDERON:

Yes, because this does apply to

local government which has a different impact that
applies to say a cigarette tax and alcohol tax.
DOERR:

And you have to look at this again in

perspective of where we are now and where does this take
us?

And right now we have a system where all local

government except charter cities are bound by voting
requirements that require a majority vote for general
tax, a two-thirds vote for special tax period.

That's

for general cities, for counties, for special

dis~rict~,

for school districts.

Now for all those local

jurisdictions, this initiative provides more flexibility
for them because it provides that if there's an
~Gergency,

they can raise a tax without going to a vote

on an emergency.

So they get a little more flexibility
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ASSEMBLYMAN FARR:
DOERR:

Who determines the emergency?

The Governor determines the emergency.

If

there's an emergency, and it's called by the Governor,
can raise taxes -- so it gives them more
flexibility to respond to -ASSEMBLYMAN FARR:
q i ve me an example.

They can only raise it to --

The earthquake

occurr~?d.

iH:.::

Governor and the President declared an emergency.

w0ac

tax could local government raise?
DOERR:

Whatever tax they're authorized -- the

jurisdictions are authorized to raise under current law
-- whatever they're authorized -ASSEMBLYMAN FARR:
FRED MAIN:

Give me an example.

Sales tax under your authorization,

Assemblyman Farr, that's gone to the counties for those
populations of under 350,000 would have the authority to
levy that sales tax without a vote.
ASSEMBLYMAN FARR:
MAIN:

No, because my legislation --

This is an initiative that would be

overriding.
ASSEMBLYMAN FARR:

My Prop. 62 [sic] would

3a}

you have to have a vote of the people.
r~IN:
c~uld

This is the initiative that subsequent tha:
override that.

-
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DOERR:

So this gives them more flexibility.

CHAIRMAN DEDDEH:

Why do think it's fair for your

Proposition, 136, to pass by a simple majority vote, and
next to it on the same ballot, the nickel-a-drink,
whatever the number of the proposition is, that would
require two-thirds majority vote?

Why do you think this

is fair?
DOERR:

We don't think -- we think existing law --

CHAIRMAN DEDDEH:
DOERR:

Isn't that what it --

No, no, no.

We think existing law

prohibits the nickel-a-drink from passing.

It's not

the constitution says you can't raise taxes by the
initiative.

So whether this passes or not, we believe

the law reads -- if you read Prop. 13, in the section of
Prop. 13 -CHAIRMAN DEDDEH:

Your proposition says that

effective immediately, tonight, that any other
proposition
DOERR:

We're giving them -- the people -- the

authority to raise taxes by the initiative, and it's by
a majority or two-thirds vote.

We don't think they have

that authority now.
And that's Prop. 13.
CHAIRMAN DEDDEH: All

right we're going to hear --

Any question of the proponents?
Ddve, are you through?
DOERR:

Yes.
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One at a time.

Okay.

FRED MAIN:

Fred Main, representing the Californi

Chamber of Commerce.

The only additional comment in

support of Prop. 136 that I'd like to make is the issue
f

the historical application of the two-thirds vote c.

local tax measures.
Prior to Proposition 13, to levy additional
property taxes in order to support general obligation
bonds, in effect a special tax, has always requJr*
two-thirds vote in California.

That has been uphelo

oy

some of the very liberal California Supreme Courts in
order to protect one group of taxpayers against
increasing property taxes to pay for services of other
individuals. We don't see that as much of a distinction
from what Prop. 136 is doing in adopting the definition
of special taxes, and so there is much more of a
historical precedent for the two-thirds vote than I
believe has been given credit in some previous
testimony.
ASSEMBLYMAN FARR:

Well, in the disaster you just

responded to you've -- I mean there are a lot of
conditions precedent to doing that.

First of all, the

Legislature, if there's a disaster, has to be in session
because you have to waive these provisions by a
two-thirds vote of each house and a Governor's
signature.
DOERR:

That's just for the state part.

ASSEMBLYMAN FARR:
DOERR:

Where -- show me.

One section deals with the state and then

you go down another one deals with --
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ASSEMBLYMAN FARR:
I'm reading Section 8.
me Section 7, I guess it is.
DOERR:

Excuse

The provisions of 4(a), (b) may be suspended

by two-thirds vote of the Legislative body.
ASSEMBLYMAN FARR:
DOERR:

Which are --

So that's the bottom part of that Sect'lJ:1

7.

ASSEMBLYMAN FARR:
there,

I don't have the whole text

but walk through it.

Under this scenario, if a

natural disaster occurred -- and I guess it has to
relate to earthquake, fire, flood or some other natural
disaster, declared by the Governor -- then you would say
that that would trigger immediately an ability of the
local government to determine that they could raise a
quarter cent or half cent sales tax if the Legislature
gives them that authority and we've only done it for the
rural counties not for the -DOERR:

As I understand it.

ASSEMBLYMAN FARR:

Yeah, that might be -- with this

constitutional amendment, then will you support my bill?
We give that authority to the other counties, because
you have this situation under this that large counties
where all the people need emergency relief won 1 t have
any ability to get it.
'"1ey have to be granted the authority to raise the tax.
This doesn't give them the authority to raise a tax.
gives them the authority to levy it.
-
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If we've given

It

them the authority.

We granted them the

Local governments can't just say, "We want to ral
taxes.
that.

Let's decide which tax to raise."

We can do

lUl they can do is to levy a tax if "vJe've given

them the authority.

That's the argument we had on the

floor the other day.

And my bill says to all the larg

eight counties, the ones that aren't provided is that we
give you the authority to use a half-cent sales tax.
You put that in your tool box if you want .n JE;•:o
Without giving them that authority, they can't do it
under the emergency provision.
UNIDENTIFIED:
MAIN:

Is that correct?

That's correct.

Mr. Chairman, because of the action of the

Legislature in solving the budget solution which granted
counties the same authority as charter cities in taxing
authority, if this measure were to pass, then they would
have, and there was an emergency declared, they'd have
the business license tax and utility users tax in
addition because that authority has been granted.
So
they would have emergency authority with a vote of the
council or the board, excuse me without a vote of the
people in an emergency situation.

They would need to do

the sales tax on additional authority for the sales tax
for the large counties, I believe.
ASSEMBLYMAN FARR:

So the businesses in :rou:·

scenario -- the businesses that have been destroyed
need financial relief are the only way you can find
financial relief -- by levying a business license -MAIN:

Utility users tax.

-
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arh,

DOERR: Well, it's up to the Legislature to
because you're the ones that'll -ASSEMBLYMAN FARR:

dec~,

We're trying to decide and

you're opposing it, that's the damn problem.
MAIN:

I don't believe we opposed, speaking for the

California Chamber of Commerce.

We didn't oppose the

recent grant of authority of the business license and
utility user's tax, expanding that.
So, I don't believe
that it's correct to say that we've opposed all of the
taxes.

In fact, the Chamber, at least, since about

August of last year, has supported about $4 billion in
tax increases that the Legislature has passed in one
form or another.
ASSEMBLYMAN FARR:

I don't want to belabor the

point, but we have a situation in California now that
allows rural counties -- 43 of 58 counties -- to go out
and levy a half-cent sales tax as long as that levy
doesn't bring them over seven percent.

You say that

and that requires a two-thirds vote of the Board of
Supervisors and a majority vote of the people.
MAIN:

Correct.

ASSEMBLYMAN FARR:

Your bill would have expanded
And, what you're saying is that

this constitutional amendment will allow that board to
use that tool without a vote of the people, if in

~act

an emergency has been declared.
MAIN:

I believe that that --

ASSEMBLYMAN FARR:

For 43 counties.

What do you do

about the other counties that are in the same disaster?
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lVf,AIN:

Well, maybe your bill granting it to the

other counties should be specifically just in the
context of an emergency.
ASSEMBLYMAN FARR:

Economic?

[laughter]
MAIN:

No.

CHAIRMAN DEDDEH:

Let's hear from the opponents of

I think we've heard enough from the proponents.

136.

We know what it does.
UNIDENTIFIED:

Let's hear the opponents to 136.

Tell us why we should vote against

it.
LENNY GOLDBERG:

Well, let me start on just the

issues that have been raised here.

With regard -- the

disaster issue and emergency issue is only a very small
part of this issue which is very minor.

In fact, cities

now -UNIDENTIFIED:
GOLDBERG:

Identification of the witness.

Oh, I'm sorry, Lenny Goldberg,

California Tax Reform Association.

Cities right

have the power to adjust -- to balance the budqer

n~w
~

utility tax, a hotel tax, a business license tax w the
a vote of people. This makes that completely imposs t
~hether

*

~t

you're for that or against that.

The fact is

a local governing body -- cities have very littlP

powers as they stand.

They can't change property taxes.

This would take away that power.
-
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We apparently just granted the power to the
counties.

Dan Wall may be here -- but we granted that

power to the counties to also take those actions for the
unincorporated area -- the counties that this would
nullify that and require a vote of the people.

So at

the local level, whatever minor taxing powers the
cities, the charter cities, and now the counties as by
grant of the Legislature have will be taken away.
One of the really very difficult issues in 136
which I think the analysis here is excellent because it
points out all the incredible ambiguities here.
a whole question of special districts.
San Diego with the jail district.

There's

That came up in

I spoke to San Diego

City council relative to open space district and whether
the -- which is a long-standing district in San Diego -whether or not that will be affected by a two-thirds
vote requirement.

It is my very strong reading of this,

and I don't know if it's resolvable, that the ball park
in San Jose

I guess this should be told to the South

Bay but not to San Francisco, that this measure would
nullify the attempt by Santa Clara County.
I believe they have a joint powers agreement which
says we can increase the utility tax for a ball park.
No way can they ever get two-thirds for that.
probably can get a majority for that.

They

If there is ever

such a thing as a special tax, it is a utility
together by a number of cities to build a ball park
Santa Clara County.

l_.

If this measure is to mean

anything, it will require a two-thirds vote on that and
,,llify the ball park. So any little bit of flexibility
left for local government, and Jim Harrington from the
League of Cities, can expand on that, will be taken
-
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away.
Now with regard to the issue of earmarked taxes aT
the state level, the irony of this thing is that the one
t.hing that people say, "Oh we shouldn't be earmarking
these taxes. We lock in the expenditure patterns.
That's a bad thing, so maybe 136 is a good thing be2
it will eliminate that."

It doesn't do it.

The only

thing it does is that if it is a statutory initiative,
that earmarks the money, it will require a two- h r _, ..
vote.

However, just about every initiative, Proposit,

99 said it was constitutional because it said they were

exempt from the Gann limit.
Prop. 134 went constitutional as well.

That in the

future if say, health care, the doctors and hospitals
want to pass an initiative for health care by raising
taxes, which is one of the many, many things that are on
the table, all they need to do is carry the number of
signatures required for a constitutional measure and put
in the current language of 136, notwithstanding this
two-thirds vote requirement.

The health access

initiative of 1992 is exempt from that.

So it doesn't

do what the proponents say is the one thing that may be
attractive at the state level for Legislators.
we don't like earmarking.

That is,

Well, all you have to do is

go constitutional and you've exempt yourself.
What it does do is lock down -- is

poss~bly

K

J

out the other initiatives on the ballot. Althouyn
Supreme Court took our case to -- which was based en
Legislative Counsel Opinion.
.

~~

The Opinion said that it

a violation of single subject rule.

Court took the case.
pre-election review --

The Supreme

They then said we don't have -- in
They then said, "We don't have
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enough time to review this." So four justices said,
want pre-election review."
The briefing schedu
is
such that they can't review it pre-election, but you can
be sure they will review it post election.
Now, let me get to the one other issue which is
the, this initiative, by the way, has been basically
paid for by the alcohol industry which raised $2 million
to put it on the ballot, and I think they got a bad deal
because I don't it's going to knock out 134, but it does
have a provision which does say we can't raise excise
taxes which are earmarked.

No special -- no this is the

question of ad valorem versus excise taxes.

No

earmarked excise taxes will be any longer
constitutional.
CHAIRMAN DEDDEH:

What is your response to the fact

that the constitution says you cannot raise liquor tax
by initiative written I don't know when?

And, the

nickel-a-drink, whatever the number is, 134, a statute
initiative.
GOLDBERG:

No, it isn't.

some constitutional provisions.
understand it,

It's actually, they have
They exempted, as I

your consultant can correct me if I'm

wrong because I'm not an expert on 134, but as I
understand it, it exempts itself from the Gann limit.
It also exempts itself -CHAIRMAN DEDDEH: Not the Gann -- the state
constitution says, according to the opponents, that you
cannot raise liquor tax by a statute initiative.
ould raise it by constitutional amendment.
the Legislature is placing on the ballot a
constitutional amendment.
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You

That's why

GOLDBERG: So you're saying that 134 is statutory
be unconstitutional.
CHAIRMAN DEDDEH:
GOLDBERG:

I don't know.

Well, in that case then the alcohol

industry in trying to knock

out 134 with 136 got an

even worse deal because they don't need to do it.
CHAIRMAN DEDDEH:

Apparently.

[laughter]
GOLDBERG:

The other piece of this is that --

CHAIRMAN DEDDEH:
money.

It's a good way to spend their

That's all right.

GOLDBERG:

With regard to the excise tax

limitation, this is a permanent excise tax limitation.
What it effectively says, that if we want to tax oil per
barrel in order to pay for a fund for clean up, that is
a special tax, special excise tax and therefore cannot
be done -- becomes unconstitutional.

We want to tax

toxic chemicals and put it into a fund for clean up, we
want to tax cigarettes and put it in a fund for

he~

T~~.

care, which is Prop. 99.

We cannot do that.

become unconstitutional.

So what you have here is

~h

wcu

real -- effectively a special interest
CHAIRMAN DEDDEH:

Are you saying that if the

islature, by a two-thirds majority vote wanted to-GOLDBERG:

The Legislature could do it.
-
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You could

not do it by initiative.

But actually -- let me -- I

shouldn't
SENATOR CALDERON:

You couldn't do it by two-thirds

vote.
GOLDBERG:

I should read that again.

I think the

way it's written is that no special taxes
wrong one.

whoops,

Let me look at that again, because I believe

no special taxes period shall be used as an excise -- no
excise taxes shall be special taxes.

I don't believe

it's only by initiative, but let me check that.
with regard to ad valorem taxes.

This is

Martin, if you would

check that.
Let me raise one other issue which was raised by
Mr. Doerr because he said we don't have the power right
-- this really increases flexibility because we don't
have the power right now to increase taxes by
initiative.

That case is the Prop. 99 case.

There is

an argument that if you read Prop. 13 -- extremely
now if you read Prop. 13, it says there's no power by
initiative to raise taxes.

That is before the Supreme

Court.
CHAIRMAN DEDDEH:

To raise what kind of taxes?

Property taxes?
GOLDBERG:

No, no.

CHAIRMAN DEDDEH:
GOLDBERG:

By initiative
You cannot raise

It can be read that way, however, there

is also a whole section of the constitution on the right
of initiative and referendum.
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So there is a long, I

believe my understanding a very long shot chlnce th r
ition 99 would be thrown out.
If Proposition 99
1

s thrown out by the Supreme Court, then Prop. 136 m
clarify that particular issue of the right to raise
taxes by initiative.

I would be extremely surprised if

the Supreme Court threw out Prop. 99, the cigarette -CHAIRMAN DEDDEH:
GOLDBERG:
now.

Is 99 being litigated?

That is what is beina liti atej ria

If that were to happen, then we'd be in a
CHAIRMAN DEDDEH:
GOLDBERG:

That's very much a long shot.

CHAIRMAN DEDDEH:
GOLDBERG:
the litigation.

How about 98?

How about 98?

98 is, again, not my purview in terms of
I don't think it's being litigated, in

fact.

Oh, yes, it is with regard to inclusion of child

care.

So the question on ad valorem taxes, can the

Legislature raise, say oil per barrel or toxic chemicals
for clean up as a special tax.
so.

And, no I don't believe

Section D, any special tax with regard to tangible

personal property enacted on or after November 19 -must be an ad valorem tax, therefore, that's -- it
doesn't specify that that must be by initiative.
basically no new ad valorem taxes may be
SENATOR CALDERON:
CHAIRMAN DEDDEH:
SENATOR CALDERON:

I.

impose~.

Mr. Chairman.
Senator Calderon.
I think that's -- the main point
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that you've raised is the fact that this applies on
statutory increases not constitutional amendments.
GOLDBERG:

This is for statewide initiatives.

SENATOR CALDERON:
GOLDBERG:

For statewide initiatives.

Doesn't apply to local governments in

serious ways, yeah.
SENATOR CALDERON:

Which seems to me to be a

serious flaw given the argument, the proponents that
they support legislative review of which taxes should or
should not be imposed.

Is this clearly -- I mean is the

language -- is there any dispute that this relates only
to statutory taxes versus constitutional amendments?
GOLDBERG:

I think what happens is that you may

have a tax -- you take your tax to the ballot and say
for health care.

Then you put in a section that says

that this initiative shall be -- which means you put
that in the constitution.

The measure itself might be

statutory, the exemption from the constitution would
have to be -- from Prop. 136 -- would have to be
constitutional.

So what it says, is you have to collect

650,000 instead of -SENATOR CALDERON:

GOLDBERG:

Right, but I mean the main thing

-- it doesn't get rid of the --

SENATOR CALDERON:

-- the reapportionment

initiatives about Sebastiani was knocked out on that
basis.

Seems to me to be a pretty big hole.
-
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I wonder

-- can we get the proponents back up here
CHAIRMAN DEDDEH:
SENATOR CALDERON:

Sure.
Why you wouldn't want to, you
attem~

know, cover constitutional amendments that would
to do what you are otherwise outlawing by statute
initiative?
GOLDBERG:

I think the problem js, is

~~l~

can't absolutely prohibit somebody from amendlng
constitution through the initiative procedure.
self-perpetuating activity.
SENATOR CALDERON:

I)~

t..:1c•

It's a

I think the difference --

No, but if you amend the

constitution to say that all initiatives raising these
taxes shall require a two-thirds vote.
MAIN:

Then to change that all you'd have to do is

SENATOR CALDERON:

To change you'd have to say,

we'd have to change that constitutional provision.
MAIN:

Correct.

And that's actually Mr. Goldberg's

point is that you can always change it by a subsequent
constitutional amendment.
SENATOR CALDERON:

Our position is --

But, this doesn't dpj.ly

constitutional initiatives, does it?
MAIN:

It would.

You'd have to change -- to chan y·

subsequently, you would have to have a subsequent
amendment saying that this tax is not a special tax and
therefore it can be increased without
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GOLDBERG:

Your next initiative you just do a

one-liner.
DEDDEH:

That's in 1992.

ASSEMBLYMAN FARR:

That also ups the number of

signatures you need.
MAIN:

It ups the number of signatures, and it als

does something else and that is, we've been working on a
lot of initiatives lately on the opposition side and
people do pay more attention to the fact of changing the
constitution than they do on the initiative.

This is

the voter and so it makes it a more special concern as
you are arguing on the tax.
SENATOR CALDERON:

But what he's arguing is that

the next initiative would simply nullify this
constitutional amendment and supplant it with a new
constitutional amendment.
UNIDENTIFIED:
GOLDBERG:

If they can get enough signatures.

Prop. 99

SENATOR CALDERON:

With respect to a new tax.

All

right now I understand.
GOLDBERG:

Let me raise one other issue which is

the question of the revenue neutral vote versus majority
versus two-thirds vote.
-~

My reading of this in terms of

if you look at the changes on it right now just to

give one current example, Senator Morgan's bill with
regard to the infant care tax credit is a revenue
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neutral bill requiring a majority vote.
The 1987 tax reform act ostensibly revenue neutra
ll requiring a majority vote.

Again, the language in

this is very unclear, but it would appear if you look a
what's taken out, if I were a court looking at it, I
would say it looks like revenue neutral or not, every
tax change that would increase anybody's rate even if it
would decrease somebody elses rate, would require a
two-thirds vote.

Therefore, I would argue Lhat

relief for the ordinary taxpayer could become more
difficult.

It's really only special interest the cause

of taxation that's protected here.
JIM HARRINGTON:

Mr. Chairman, Jim Harrington with

the League of California cities.

We would take very

strong exception to Mr. Doerr's statement that this
expands the authority.

It severely restricts our

authority particularly since I think there's little or
no debate as to whether the 84 largest cities, that is,
the charter cities are exempt from the current vote
requirements of Prop. 62.
fact,

This initiative would, in

include the 84 charter cities within its

provisions.
Also there, I think, is compelling litigation in
court arguments that say that even general general

Jay·

cities are not subject to Prop. 62 because of the
constitutional provision that there shall ce
referendum on a tax.

11c

So many city attorneys are

t~k1rs

the position that under existing law, the city counc.
has authority to levy a tax.
Unfortunately what Prop. 136 does is take us
backward a great deal and restricts us considerably, and
in essence where we're headed at the local government
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level
toward the old town meeting concept where
before you can do anything you've got to ask everybody
for approval.
If you translate this to the state's budget
problems that you just went through; imagine if you
will, that you were now a city council, but you were
trying to solve the stateis budget problem in July and
you finally after all the negotiations, come upon some
revenue measures that everybody can agree on, but you
can't do it.
an election.

You've got to then subsequently take it to
Maybe in November and maybe, in the case

of a city, we're just talking thousands of dollars, just
a slight increase, a slight adjustment in the revenue
just to balance the budget, but yet we would have to go
to the voters every time.

Those are our policy

concerns.
There's also some very practical and equity
concerns, and I find it a little ironic and perhaps even
poetic justice that the Chamber and Cal Tax in
supporting this measure.

I think the practical effect

of this will be that the voters will not vote to tax
themselves.
nonresidents.

But they will vote to tax business and
So what this will do to the extent that

cities will be able to increase taxes is going to shift
the burden of taxation far more on, not the resident
voters, but on businesses.
SENATOR CALDERON:
CHAIRMAN DEDDEH:
SENATOR CALDERON:

I have a question, Mr. Cha1rm
Mr. Calderon.
Now it may have been just the

matter related to -- in connection with this issue, but
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is there a constitutional challenge of Pr
ing before the

now

GOLDBERG:
Supreme Court.
grounds.

u. s.

l

Supreme Court?

No challenge has yet gotten to the

u. s.

There were three challenges on equity

One was a commercial property.

Macy's versus

Contra Costa County.
SENATOR CALDERON:

The new homeowners versus old

homeowners.
GOLDBERG:

One new homeowner versus old homeowner.

one commercial purchaser of a home in San Diego County.
Northwest Financial -- all on the inequity ground.
There was a U.

s.

Supreme Court ruling of a West

Virginia case; Webster county versus Alleghany Coal in
which they ruled that the inequities -- the welcome
stranger system used by West Virginia is now
unconstitutional.

They also had a -- Renquist had a

footnote which said, "We do not, by this decision say
anything about Prop. 13."
UNIDENTIFIED:
GOLDBERG:

So it's anybody's

But those cases are moving up now.

They're moving towards the court.

It's

anybody's guess what's going to happen with the U.

s.

Supreme Court on Prop. 13.
CHAIRMAN DEDDEH:

Thank you very much.

Le ·.

1

~

••

the other propositions: 133, California for Safe Stre
Anybody who wishes to speak on that.
proposition by Leo McCarthy.

That's the

Want to say anything?

.· ard?
JOHN ABBOT:

I'll be very brief.
- 81 -

We do see some

•

concerns with Proposition 133. Typically you do have
certain exemptions when you raise a tax rate, but
there s nothing that we feel that we couldn't take care
f with ad-on or follow along legislation next year.
The only concern that we have about the initiative
itself has to do with the phrase on page 22 which is
found in this section, subsection C(1) of the allocation
provision and it has a phrase in there, " ... revenues
subject to Article 19."

And we don't understand what

this provision is doing in there and I was hoping there
would be someone from the Lt. Governor's Office who can
answer that.

We're inclined to think it's surplusage

because there are no revenues subject to Article 19 that
are -- the allocation of which would be governed by this
section.

So that's our only concern about the

initiative itself.
CHAIRMAN DEDDEH:

Okay, any questions.

Go to

another one, 134.
LARRY MCCARTHY:
to Proposition 133.

We have a -- we're in opposition
One of the big problems with that

is it's temporary tax.

It's a four-year tax; however,

because of Proposition 98, we think that schools are
guaranteed 40 percent of the revenue that is produced in
a year and that it then becomes a permanent part of
their funding base.

The tax ceases in four years but

the commitment to schools goes on.

So it will come to

the Legislature to either cut programs or to raise taxes
in order to meet that ongoing commitment.
CHAIRMAN DEDDEH:

That's why initiatives, even if

ey're conceived in heaven, they should not ever pass.
Bad public policy to run government by initiatives.
right, alcohol, 134, proponents or opponents.
- 82 -

All

Opponents

please step forth.
UNIDENTIFIED:

Proponents.

CHAIRMAN DEDDEH:
UNIDENTIFIED:

You're for it.

We're against.

CHAIRMAN DEDDEH:
JOE DEVINEY:

Doesn't matter.

All right.

My name is Joe Deviney.

President of Taxpayers for Common Sense.

I'm the
We strongly

oppose Proposition 134 for a couple of reasons.
Firstly, we think it's bad tax policy and bad public
policy as was mentioned earlier with respect to this
same proposal.

This proposal, if it's enacted right off

the bat, requires the state to spend $480 million from
the General Fund just to get it -- within the first 18
months,

just to get it going.

It raises about $730

million, requires the State to spend about $2.8 billion.
I guess our question is, where is that $480 million
coming from?
it.

That's the biggest problem we have with

CHAIRMAN DEDDEH:
fee?

Would you equate this as a user

If you don't drink, you don't pay anything.

If

you don't drive, you don't get to buy gasoline, you
don't pay any gasoline tax.
DEVINEY:

Isn't that a user

f~e?

Well first of all, there is a tax on

alcohol within this bill, but that's a very small
measure of the requirement on the state to spend money,
1

S

really a tax on every taxpayer, because it requires
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ect to
I

also

evels of service, and
adjustment and an
population.

L

L

if
id

l

not allowed to be

would have to come from

in other programs.

the

, sir?

Hartzell.
f

Do you want to

I'm President of

Wine Grape Growers.

pressure of time.

A statement

that this would amount

s
5 cents a

I

because I

want to clear that up

accurate.

on wine at the ra
i

I

ative

The tax is levied

9 a gallon under this
L

t s paid at the time the wine
1

leaves bond at

So the winery itself

actual
the winery can absorb that tax
business.

f

or

It can pass it

t can pass it back to the

grape prices and i t ' l l flow
'dl~erever

is

s less.
-
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So the presumption is

lways made that it's going to move ahead, ~~~~
~
where the nickel-a-drink comes out of.
In reality, mos
of this will probably end up back on the back of the
grape growers of the state. Because the grape growers
are price takers, and we all know the competitiveness o
the wine market.

So, when you talk a nickel a drink,

that amounts to $57 a ton if it all were to pass back
the grape grower.

~

And most grape growers in the state,

the average price was $300 last year.
Growers in the counties from essentially San
Joaquin to Bakersfield, average something in the $150 to
$175 a ton range.

Therefore, at $57 a ton, if it were

all to pass back to the grape grower, it would be an
enormous burden on that segment of agriculture in
California.

Taking the other side of it.

were to all pass forward to consumers.

Suppose it

Consumption

would drop and according to a study by Dr. Dale Hine at
u.c. Davis, there would have to be about 21,000 acres of
grapes in this state abandoned because consumption would
drop.

There wouldn't be the demand for those grapes and

therefore you'd have about 21,000 abandoned acres of
grapes.

So when we talk a nickel a drink; it's really

a tax on the farmers of the state, the grape growers of
the state.
CHAIRMAN DEDDEH:

Okay.

And you think that peep

will drink less because of that if that passes?
HARTZELL:

Very definitely.

CHAIRMAN DEDDEH:

Well, you know there are some

oups that would like us not to drink at all.
HARTZELL:

That's true.
-
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l this

ly to Ripple?

a

ll right, thank you.

Now let's

lved in this?

r

Karen Yelverton with the
As soc

Cali

ion.

I've been asked

to

l community as it relates to

our

on 134.

sta
brings i
t

copies.

i
Il

with me

a l out

l

I do have a prepared
don't have those

them to you in the morning that
n specific detail.

ll just h

Based on the

on four specific points.
expect, first and foremost,
is frustrated and as a result

is
revenues or

34.

By removing those

the new revenues that would be
1 4 and putting them in a

separate special f
those rece

doing that and not providing
e general fund,

i

as a result they

would not be covered under Proposition 98 and thus,
schools

any of those new revenues

~

Lo

their program.
f

a

slature just

have worked with the
is

June on Proposition 111, and

President was a co-chair of that campaign and worked
active
to see
the voters passed Proposition 111,
-
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to provide the revenues we need for trans
Part of the discussion with the Legislature was

tha~

would have a commitment that there would nc~ be
manipulations to Proposition 98 or any direct
circumvention of Proposition 98.

It's our fee

Proposition 134 does that by not only separating

i~

of the General Fund, but specifically stating that
schools will not receive any of those revenues.
Most importantly to us is the creation cf
would call a test two.

~lLt

:•,

And you've had tnat alscusslOJI

with the Legislative Analyst and with Finance and
others, and that is the presumed requirement that you
maintain the existing level of funding and beyond for
those programs that are targeted in 134.

We feel that

that encroachment that would in the long run affect the
General Fund is bad public policy, and I wanted to start
my remarks by reminding the committee that for many of
the same reasons we did not endorse Proposition 98 as an
organization.

We were concerned about doing government

in the constitution and by providing a guarantee even
for public schools, and as a result we've remained
neutral and did not participate in that campaign.

Last

and -CHAIRMAN DEDDEH:
YELVERTON:

You mean 99 --

Proposition 98, excuse me.

numbers, I'm so confused today.

The

A

Calito~ .•

Boards Association did not endorse Proposition S0
had several concerns, but one of which was

w~

J ••

did

believe it was good public policy to specifically set
. ,,ide for one program. Programs on health care, menta_
care --
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t,

we

Yes, that is correct.

and

l, and you've al

Deddeh, and that is the extreme
.

no saf

134,

and there is

lates to emergenc1es.

t

That's right.
there was some sense of
ion 98 and allowing that
two-thtrds suspens on of the initiative in necessary
emergencies for the state.
that, we fee

In that 134 does not do

that that makes it even more onerous than

it needs to be.
CHAIRI'1AN
the a

nee that

Thank you.

Is there anybody in

ls compelled to speak on any of the

balance of the init atives: 129, 133, whatever it is?
l

zati

, Board, do you have some comments to make

on that?
SENATOR CALDERON:

Are there no proponents from 134

CHAIRMAN DEDDEH:

The proponents are laughing their

here?

way to the bank.
SENATOR CALDERON:

I mean, they didn't have one

person just to stand up and say, you know, "I support
- 88 -

134. 11
CHAIRMAN DEDDEH:
are bad.
own.

I tell you all these

plOj,:;,.JS_

~~

one is worse than the other, including your

They all stink.
SENATOR CALDERON:

They don't have anyone here

answer my question.
MARGARET BOATWRIGHT:

Margaret Boatwright

\.'~

Board of Equalization. We have reviewed the ~anguag~
134. We can administer it even though it doesn't
exactly track existing law.

It does create a new class

which is the fortified wine class, but we can change our
returns to accommodate it.
CHAIRMAN DEDDEH:

Anybody else feels compelled,

driven by the Holy Spirit to testify.

No, I don't see

the Holy Spirit descending on anyone.
SENATOR CALDERON:

What proof?

[laughter!
CHAIRMAN DEDDEH:

All right.

# # #
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Thank you very much.
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AUGUST 15, 1990
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PropoaitiOD 129
comprehensive crime Reduction aa4 Drug control Act of 1990
This measure, an initiative sponsored by Attorney General
John van de Kamp and Assemblyman Joban Xleha, raises income and
corporation taxes and increases funding for drug interdiction
and criminal apprehension.
The initiative is intended to
improve law enforcement and increase apprehension
of criminal offenders,
improve the administration of criminal justice,
to assure that those accused of crimes are dealt
with fairly and swiftly,
provide the capacity to incarcerate those who
comait crimea for the fUll measure ot their
punishment
t:eform the law to restore balance to the criminal
j 1stice system

provide special programs to deal with those who
use and traffic in illicit drugs.

PROPOSITIO• 129
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August 15, 1990

Tax provisions
The initiative conforms California's Personal Income Tax
and Bank and Corporation Tax laws to changes made in 1987 and
1988 to federal tax laws.
The major provisions:
restrict the deduction allowed for additions to a
reserve for vacation pay. This deduction cannot
exceed the amount of vacation pay that is: (1)
paid to employees durinq the current tax year;
(2) or vested by the end of the year and paid
within 2 1/2 months after the end of the
accounting year.
repeal the installmen~metho4 for dealers in
property and generally repeals the proportionate
disallowance rule. Dealer sales of nonfarm real
property used in a ta~yer's tra4e or business,
or property held for rental income with a selling
price above $150,000 are: (1) charged interest
on the tax deferred to the extent that deferred
payments from the dispositions of this property
exceed $5 million in that year; (2) subject to
income tax on loans used as collateral for
installment payments due to the dealer; and (3)
allowed to use the installment method to compute
the alternative minimua taxable income. Allow
use of installment sales method of accounting
only for dealers in tara property, residential
lots and time-share rights or inte~ests.
require that income from long-term gontracta be
reported 90t by the percentage of completion
method and lOt by another accounting method,
usually the co~leted contract method.
add past service pension costa to the list of
costa which •uat be capitalized.
require lara• tapily farm co~orations with gross
inc011e greater than $25 million to use the
accrual -thod of accounting.
treat publicly tr~ partnerlhiPI (master
limited partnersh~ as corporations for tax
purposes. Certain income to exempt organizations
from partnership• inv-.stinq in debt-financed real
property i• subject to tax on unrelated business
income.
redefine corporate reorqaniz-a.tion provisions to
prevent tax avoidance through use of "mirro;
subsidiaries."
expand the amount of gain on sale of inventories
which must be taxed when a c corporation elects s

...

August 15, 1990
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PROPOBI'fiOII 129

status. LIFO benefits become subject to taxation
if inventories are sold within 10 years of the
conversion tram c to S status.
These provisions would be effective January 1, 1991.
FUnding provisions
Proposition
Superfund. The
General Fund to
Table 1.) From
annually to:

129 establishes the california Anti-Drug
controller is required to transfer from the
the Superfund specified amounts annually. (See
the Superfund amounts would be allocated

Department of Justice for implementation of
the crackDown Task Force Program

the

county sheriffs' and city police departments for
law enforcement and crime prevention activities
related to the a.buse of controlled substances, to
provide added protection for schools and
n•i9'hborhoods, or to match federal f.unds for
similar purposes
county boards of superviao~s tor controlled
substance treatment and aubatance-abuae
prevention programs, enhanaeaent of probation
supervision of offenders with drug-related
problems, prosecution and proce-.ing of
controlled substance e>ffencters, or to match
federal funds for similar purposes.
Amounts of these allocations are shown in Table 1.
The initiative provides that these fUpds shall not supplant
existing funds for substance abuse progra.s. If the Auditor
General reports that supplanting of substance abuse programs
has occurred, the controller shall withhold funds. The Joint
Legislative Audit Committee shall evaluate the Superfund
program by January 1, 1998.
The Superfund is repealed as of
App~opriatiOD8

liait

J~ne

30, 1998.

pt..iaioDe

The initiative amends Artiele XIIIB to' provide that
from the supertUhd are not.. ~uhject to the Gann
limit.

appropri~.tiona

Other pro"riaioD•
This initiative also
makes changes to the Constitution, Code of civil
Procedure, Evidence Code and the Penal Code which

PROPOSITIO. 129
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August 15, 1990

are intended to improve the administration of

cr illina 1 j u.stice &nd

creates an Em.e.rqency Cocractional Facility Bond
Fund vitb $306 aillion for state correctional
facilities and $434 million for local pen~l
facilities.
Chanqes to Proposition 119
Both the appropriations provisions and the tax prov1s1ons
may be amended with a •ajority vote, according to section 67 of
the initiative. However, since Article XIIIA requires a twothirds vote to increase taxes, section 67 may have limited
effect on the tax provisions.
!'isc::al effect:
The sponsors of Proposition 129 intended that the revenues
raised by conforming to federal tax changes {$1.766 billion
from 1990-91 through 1997-98) would be used to fund the
Superfund anti-drug program. However, the fiscal effect of the
initiative has been substantially affected by recent
legislation. The Governor has signed AB 274 (Isenberg) which
adopts the same 1987 and 1988 federal tax changes contained in
this initiative, as well as tax changes made at the federal
level in 1989. AB 274 was effective for tax years beginninq on
or after January 1, 1990; the initiative changes would not
become effective until 1991. (AB 274 contains language which
prevents "chapterinq out• of the 1990 effective date if the
initiative is successful.)
Revenues raised from ~~ 274 were used to fund the 1990-91
budget. If Proposition 129 is successful, the Legislative
Analyst's Office indicates that there will be costs to the
General Fund of $1.2 billion to make the required transfers to
the Superfund during the four-year period of 1990-91 through
1993-94.

Beginning with the 1994-95 fiscal year, the Controller must
transfer to the Superfund what the Franchise Tax Board
estimates is "the aaount of additional revenues that will be
generated in that fiscal year by the act adding this article."
The ballot analysis prepared by the Legislative Analyst's
Office suggests that the amount could be zero, since current
law (AB 274) already contains the provisions in the initiative
act. However, it is possible that the courts could interpret
this section to mean the amount of ongoing revenues generated
by conforming with the 1987 and 1988 federal tax changes.

PROPOSITIOK 129

August 15, 1990
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Table 1

Proposition 129 Expenditures
(dollars in thousands)
General Fund
Transfers to
Superfund
102,000
459,000
407,000
183,000
165,000**
165,000**
165,000**

90-91
91-92
92-93
93-94
94-95
95-96
96-97
97-98

l.~~.QQQ**

1,811,000**

Dept. of
Justice

-o22,000
22,880
23,795
24,747
25,737
26,766
~:z.a~:z

173,762

Sheriffs/
Police
60,000
120,000
124,800
29,792
134,984
140,383
145,998
l~l..aJa

1,007,795

County
Boards
40,000
80,000
83,200
86,528
89,989
93,589
97,332

l.QJ.,,,g
671,864

** Beginning in 1994-95, the Controller transfers from the
General Fund to the Superfund an amount estimated by the
Franchise Tax Board to be generated from the.conformity
provisions. The Legislative Analyst indicates that this amount
could be zero. In this event, the total amount transferred to
the Superfund would be $1,151,000.

The Controller is authorized to proportionately reduce the
appropriations to the Department of Justice, sheriffs' and
police departments, and county boards of supervisors if ~here
are not sufficient funds in the Superfund. It appears that
some reductions may be needed, since appropriations total
$1,853,421 and transfers to the Superfund -- assuming transfers
are made from 1994-95 through 1997-98 -- are estimated to be
$1,811,000.
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rNITIATIVE ME.ASOlll! TO BE SU'8MI'r1'ED DIRECTLY 1'0 '!'HE 'JO'!'ERS

1.2-pt
boldface

type

'!'he

Attorney General

of

Calif~rnia

has

prepared

::-.e

following t.i tle and sWIIIIAry of the ch'lef purpose and points of c:.he
proposed measure:
(Here set forth the title and summary prepared by
Attorney General.

~he

This title and sUllDilary must also be pr _:,tee

across the top of each paqe of the petition whereon signatures are
to appear.)

TO THE HONORABLE SECRETARY OJ STATE OF

We, the undersiped,

U-pt
Roman
bold·

r.ce

~

_ _ County (or Clty ud County),

or

Caliform~

CALIFOR..~

qual1lled voters or Callrornia, residents of

JaerebJ propose ameadmnts to the Constitution

the Code ot Civil Procedure, the Evtdeaee Code, the Government Code, the

type

Penal Code, and the Revenue and Taxadoa Code relating to crimes, aDd to make
appropriations aDd authortze the issuance of boDds relatinc thereto, and petition the

Secretary or State to submit tbe same to tlle voters of Calitoruia for their adoption or
rejectioa at the next sacceedfaa paeral elect1o11 ar at uy special statewide election held
prior to that ceaeraJ electioa or ot.llerwtse u

pr'O'rided by law.

constitutional and statutory aee11Chnats (fDU tide and text

or

The proposed

the measure) read as

follows:

•
1

SECTION l.

This act shall be known as the Comprehens1ve Cnme ReductJon

and Drug Control Act of 1990.
SECTION 2. We, the People of the State of California, find and declare:
(a) As Californians, we have the inalienable right to be free from cnme. to oe
secure in our hom~ to be safe on our streets, and to be protected in our schoois.
(b) Government has failed to assure our right to be free from crime.
( 1) Too few criminals are identified and apprehended.
(2) Those who are apprehended arc accorded rights by our courts and by our state
Legulature that prevent administration of swUt and sure jU5ticc. that have unnecessa; 1 ly
expanded the rights of accused criminals far beyond that which is required by the Unncd
States Constitution. that have unnecessarily added to the costs of crimina! cases, that have
divened the judicial process from its function as a quest for truth, and that have too often
1gnorcd the rights of crime victims. Comprehensive reforms are needed in order to
restore balance and fairness to our criminal justice system.
(3) Those who are convicted too often evade the full measure of punishment the
law was intended to provide because Califoraia suffers from an acute shonage of pnson
capacity, often resulting in prisoners beinl released before servu1g their full terms,...
frequently to return to their criminal enterprises upon release.
(c) Certainty and swiftness of punilhDmt aeur crime: ,
(1) Delays in apprehension and the prospect of evadi:na apprehension altogether
diminish the deterrent effect of the crimiN' law.
(2) Convoluted procedures that obstruct the pursuit of trUth have protracted
criminal trials, needlessly delaying punishment and impeding deterren"'
(3) Inadequate prison and jail facilities lead to eariy offender ~lease and the
prospect of their evadini the full pUl'lishln&nt of the law.
( 4) The death penalty is a deterrent to murder, but protracted delays in cap1ta1
trials impede its effectiveness as a deterreut.
(d) Much of our crime problem can be traced to illicit drugs, particularly cocame
and, most recently, crack cocaine. The. widespread use of such drup bas conferred vast
wealth on the deale~ has conmbuted to the dramatic expansion of California's stree!
ganp, and has atneted iatetuadon&l dru& cra.fl!cken who increasinaiY base their
smuaglini anci nadoDal distribution iD Ca.liforaiA. The lucrative narcotics trade in turn
spawns a wide ranae of c:imes - raaaiDI fr'CRil drug-law violations to violent crimes of all
kinds. Drugs are California's lUJest and fastest-growing crime problem. They threaten
to overwhelm the entire criminal Jl,!ldce system, from police to courts to prisons. Drugrelated crime is a problem of such size and scope that it requires a comprehensive
solution.
(e) Increased efforts to prevent children from using drugs, and to treat drug
addicts, can reduce the demand for drugs, thereby diminishing the profitability of the drug

2

trade and the threat of drug-related crime.
(f) The federal government has failed to ack::nowledge and respond to the ac~:e
dangers Californ1a faces because of the failure to secure our international borders anc
the presence here of traffickers, driven from other states by federal law enforceme;;(
programs. By failing to a1locate the resources it has committed to other states. :~e
federal iOVernment has increased the concentration of drug traffickers here.
(&) Increased law-enforcement resources .in California applied in a coordmated
program of drug-interdiction can reduce the volume of drugs poisoning our society and
can mcrease the apprehension of the traffickers.
(h) Merely increasin& the rate of apprehension of cnminals would clog alreadv
gndlocked courts. Merely increasing the rate of conW:rion of cnmrnals 1s of little v:1:::e
w1thout prisons in which to hold them. A cootdinated program to irnpro\ c !:twenforcement, the administration of justice, and correctional programs is necessary tu dea.
effectively with the surge in drug-related crime and violent crimes of all lunds.
(i) Additional state revenues are necessary to fund the mcreased law enforcement.
treatment, and crime prevention e{fon.s, which, together with speedier administrauon ,_;f
justice and increased prison capacity. can make Califormans safer from cnme and
substance abuse. Revenues sut!ldcnt for tlUs purpose can be raised by conformmg
California corporate tax law to federal law, anc1 thereby closing loopholes in Caliform:l
law.

SEcnON 3. The People adopt this act for the following purposes:
(a) To provide a coordinated proif8m that will
(1) improve law enforecmeut and inc:ease ~pprehension of criminal offenders.
(2) improve the administtation of criminal jUStice, to assure that those accused of
crimes are dealt 'Nith fairly 3lJd swfftly,
(3) provide the capacity to incarcerate those who commit crimes for the rul!
measure of their punishment;
(b) To reform the law as developed in numerous California Supreme Cou:-:
decisions and as set forth in the statutes of this state in order to restore balance to Jur
criminal justice syst&m, to create a system in which justice is swift and fair, and to create
a system in which violent criminala receive just punishment, in which crime victirr.s and
witnesses are treated with care and respect, and in which society as a whole can be free
from the fear of crime in our homes, neighborhood$, and schools; and
(c) To provide special proanms tO deal with those who are responsible for a major
share of the crime afflicting us ~ those who use a.ad traffic in illicit drugs.

Tm.£
INCREASED DRUG IN'I'!1U)ICTION

n.
ANl)

ClUMINAL APPREHENSION

5ECriON 4. Article 7.7 (commencina 'Nith Section 16419) is added to Chapter
2 of Pan 2 of DiviSion 2 of Title l of the Government Code, to read:

•

3

Article 7.7. California Anti-Drug Superfund
16419. The California Anti-Drug Superfund is hereby created tn the State
Treasury. All moneys in the fund shall be invested pursuant to Sections 16470 through
16474, mclus1ve, of the Government Code.
16419.1. (a) The Controller shall transfer from the General Fund to the Califonua
Anti-Drug Superfund an amount equal to one hundred two million doU.rs (S102.000,000)
by January 1, 1991, four hundred fifty-nine million dollars (S459,000,000) by July l.S, 1991.
four hundred seven million doUars ($407,000,000) by January 1, 1993, and one hundred
eighty-three million dollan ($183,000,000) by January 1, 1994.
(b) ( 1) For each fiscal year commencing on or after July 1, 1994, the Franchise
Tax Board shall make an estimate of the amount of additional revenues that will be
generated in that fiscal year by the act adc:tina this article. This estimate shall oe
transmitted to the Controller prior to the commencement of the fiscal year to which 1t
relates.
(2) By July 15, 1994, a11d by July 15 of each subsequent flSCal year, the Controller
shall transfer from the General Fund to the CaUforuia Anti-Drug Superfund an amount
equaJ to the amount determined under parqrapb (1) u additional revenues for that fiscal
year.
16419.2. Notwithstanding Section 13340, all money in the California Anti·Drui_
Superfund is hereby continuously appropriated without reprd to fiscal years as follows:
(a) To the Department of Justice to implement the CrackDown Task Force
Proaram spedfied in Section 15029 of the GoYernmeat COde, or to match any available
federal fuDdl wtUch are to be cxpcmded for ai1ar putpOieS, u follows:
(1) Twenty-two million dollars (S22,000,0®) by July 15, 1991.
(2) Twenty-twO million eight hundred eiatny thousand dollars ($22,880,000) by July
15, 1992.
(3) Twenty-three million seven hundred ninety-five thousand dollars ($23,795,000)
by July 15, 1993.
(4) Twenty-four million seven hundred forty-seven thousand dollars ($24,747.000:
by July 15, 1994.
(5) Twenty·five million seven hlm4red thiny-1e11en thousand dollars ($25,737.000)
by July 15, 1995.
,
(6) Twcnty•stx llli11ion seven hundred sixty-six thousand dollars ($26,766.000) by
July 15, 1996.
(7) Twenty-s~ m.i1lio1'l ei&ht htmdred thirty-seven thousand doUars (SZ7,837,000)
by July 15, 1997.
(b) To the Controller for allocation to aD county sheriffs' depanments and ci:y
police departments in this state., to be used only for law enforcement and crime
prevention a".:t1vities related to. the abuse of controlled substances, to provide added
protection for schools and neighborhoods besiep:d by pnp and drugs, or to match any
available federal funds which are to be expende4 for similar pw-poses, as determined to
be necessary by the sheriffs or chiefs of police of those counties or cities, as follows:
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( 1) Sixty m1llion dollars ($60,000,000) by January 1. 1991.
(2) One hundred twenty million dollars ($120,000,000) by July 15, 1991.
( 3)
One hundred twenty-four million eight hundred thousand Jodar:.
($17.4,800,000) by July 15, 1992.
( 4) One hundred twenty-nine million seven hundred ninety-twa thousand do ilars
($129, 792.000) by July 15, 1993.
(5) One hundred thirty-four million nin• hundred etghty-four thousand dollars
($134,984,000) by July 15, 1994.
(6) One hundred forty million three hundred eighty-three thousand dollars
($140,383,000) by July 15, 199S.
(7) One hundred forty·five million nine hundred ninety-eight thousand dciiars
($145,998,000) by July 15, 1996.
(8) One hundred fifty-one million eight ht.mdred thiny-eight thousand dollars
( $151.838,000) by July 15, 1997.
(9) (A) A..ll funds specified in this subdivision (b) shall be distributed :o all
pamc1pating county sheriffs' depanments and city police departments based upon the
most recent estimates of the population of the deparunents' service areas, as determmed
m the manner specified by Section 11005 of the Revenue and Taxauon Code. For th.!s
purpose, except as specified in subparagraph (B), the estimate of the populauon of
counties shall not include the population of city police department service areas therem.
(B)
For a charter city and county, the total annual funds specified :n
subparaii'Bph (A) wbich are available to a charter city and county shall be divided equally
between the county sheriff's department and the city police department.
(c) To the .Controller for allocation to aD county boards of supervisors in trus
state, to be 1.11ed only for controlled s~ce treatment and substance-abuse prevenuon
programs (including treatment and subs'w!ce-abute prevention in schools), enhancement
of probation supervision of offenders with drog-related problems, prosecution and
processing of controlled substance offenders, or to match any available federal funds
which are to be expended for similar purposes, as determined to be necessary by those
:ounty boards of supervisors, as follows:
(1) Forty million dollars ($40,000,000) by January 1, 1991.
(2) Eighr:y million dollars ($80,000,000) by July 15, 1991.
(3) Eighty-three millie~ tWo hundred thousand dollars ($83,200,000) by July 1 ~
:992.
( 4) Eiihty-six million, ftve hundred twenty·eiJht thousand dollars (S86,528,000) :;~,
July 15, 1993.
(~) Eipr:y-nine millie~ nine hundred ei&hty·nine thousand dollars (S89,989,00m by
July 15, 199o4.
(6) Ninety-three millie~ five hundred eipty-nine thousand dollars ($93,589.000)
by Ji.l ,r 15, 1995.
(7) Ninety-seven million, three hundred thirty-two thousand dollars ($97.332.000\
by July 15, 1996.
(8)
One hundred one million, twO hundred twenty-six thousand dollars

s

($101.226.000) by Juty 15. 1997.
(9}
All funds specified in this subdivision (c) ~hall be distnbuted to ,dl
panic1paung county boards of supemsors hased upon the most recent estimates of ~he
population of the part1cipating counties as determined in the manner specified ':'v
Sectton 11005 of the R~nuc and Taxation Code.
,
·
(d) To the Controller and the Franchise Tax Board in an amount equal to the~r
costs incurred in connection with their duties under ttits article as those casu are
detemuned by the Department of Finance.
(e) The funds provided under this article shall not supplant existing funds tor
substance abuse programs.
16419.3. (a) On January 1, 1992. and on January 1 of each year thereafter. all
county sheriffs departments, ctty police dcpa.rtmen~ and county boards of supem~ .....,rs
which received funds in the immediately preceding fisca; vear under this article shall
provide a report to the Auditor General disclosing how tht ~ funds were expended.
(b) Based on the reports provided under subdivisior (a), and any other retevam
information, the Auditor General shall make a determinauon as to wbether the funds
received under this article were expended for proper purposes or whether those funds
supplanted other funds for substance abuse pi'OIJ'D!S. On or before June 1. 1m and
on or before June 1 of each subsequent year, the Auditor General shall report its findings
to the Legislature and the Controller.
..
(c) Based upon the report submitted under subdivision (b), for years beginnmg
on or after July 1, 1992, the Controller shaD. for one year, withhold any funds ?UISuant
to this article from those county sheriffs' de~ents, city police departments, or eo umy
boards of supervisors found in the report to have, iD the preceding year, used funds
provided under WI article to supplant o~ fUnds for substance abuse purposes, or
otherwise did not use the fuDds for the purpoaes of this anide.
16419.4. The Joint l.qislative Audit Committee shall evaluate the Califom1a
Anti-Drug Superfund proaram prO\'ided by this .article and make a report of that
evaluation to the Legislature before January 1, 1998. The report shall include, among
other things, the following:
.
(a) An accounting of how the funds were expended by local law enforcement
agencies and county boards of supervisors.
(b) The effect of the prosram on controlled substance-related arrests, cri:minal
activity, and prosecutions.
(c) The effect of the program on controlled subslailce abuse and treatment.
16419.5. Should the ConttoUer c1etermine that the ftmds available in the California
Anti-Drug Superfund will not be suffident to permit a given year's allocations in the
amountS provided iD Section 16419.2, the Controller shall reduce the allocations to the
Department of Justice, county sberiffJ' departments, city police departments, and county
boards of supervisors by an equal percentage.
16419.6. The Controller may promulgate rules and regulations he or she deems
necessary to carry out the provi&ions of this article.
16419.7. This article shall remain in effect only until June 30, 1998, and as oi that
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date 1s repealed. Any funds remaining in the Califorma Ant.l-Dr-.~g Superfund Jn ;hat
date are hereby appropriated to the ControUer for allocation to the Department cr
Jusuce, county sheriffs' departments, city police departments. and county :,cards
supemsors in the same propon1on as provided in Section 16419.2.
SECTION 5. Section 9.5 is added to Article XIII 8 of the Consmuoon, to read:

9.5. "Appropriations subject to limitation" for each entity of gover;:nent do not
include appropriations from the California Anti-Drug Superfund. No aOJUStrnent m the
appropnation limit of any entity of government shall be required pursuant to Sect1on 3 J.s
a result of revenue being deposit~d in or appropriated from the Califom1a Ant1-Drug
Superfund.
This section shall remain in effect only until June 30, 1998, and as of that ~ate 1s
repealed.

Tm..E Ill.
CRIMINAL JUSTICE REFORM
SECTION 6. Section 14.1 is added to Article I of the California Constitution, to
read:
14.1. If a felony is prosecuted by indictment, there shall be no postmdictment
preliminary hearing.

SEcriON 7. Section 24 of Article I of the California Constitution is amended to
read:

24. Rights guaranteed by this Constitution are not dependent on those guarantee::!
by the United States Constitution.
In criminal cases the rights of a defendant to equal protection of the laws, to ~ue
process of law, to the assistance of counsel, to be personally present with counsei, to d
speedy and public trial, to compel the attendance of witnesses, to confront the Wltnesses
against him or her, to be free from unreasonable searches and seizures, to privacy insofar
as it relates to the admissibility of evldence, to not be compelled to be a wimess against
hunself or herself, to not be placed twice in jeopardy for the same offense, and to not
suffer the imposition of cruel or unusual punisbmem, shan be construed by the courts of
this state in a manner consistent with the ConstitudOil of the United States. Tnis
Constitution shall not be coilS'tnled by the courts to a.tford greater rights to crimina.:.
defendants than those afforded by the Constitution of the United States, nor shall it be
consLr .1~d to afford greater rights to minors in juvenile proceedings on criminal causes
rhan tnose afforded by the Constitution of the United States. Nothing in this section ~nail
be construed to abridge the riiht to privacy as it affectS reproducuv~ choice.
11tis declaration of rightS may not be constrUed to impair or deny others ;eta1ne:J
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by the people.

SECTION 8. Section 29 is added to Anicle I of the California Constitutton. w
read:

29. ln a criminal case, the people of the State of California have the right to due
process of law and to a speedy a.nd public trial.

SECTION 9. Section 30 is added to AnicJe 1 of the California Consutuuon, to
read:

30. (a) This Constitution shall not be col\ltrued by the courts to prohibit the
JOining of criminal cases as prescribed by the Legislature or by the people through the
mitiative process.
(b) In order to protect victims and witnesses in criminal cases, hearsay evidence
shall be admissible at preliminary hearings, as prescribed by the Legislature or by the
people through the initiative process.
(c) Ln order to prcmde for fair Hid speedy llia1l, discovery in crimmal cases shall
be reciprocal in nature, as prescribed by the Lqislanue or by the people through the
initiative process.

SECTION 10. Section 223 of the Code of Civil Procedure is repealed.

..

SECTION 11. Section 223 is added to the Code of Civil Procedure, to read:
223. In a crimina)

~

tbe court shall conduct the examination of prospective
jurors. However, the court may permit the parties, upon a showing of good cause, to
supplement the examination by such further inquiry as it deems proper. or shall iuelf
submit to the prospective juron upon such a showiJli. such additional questions by the
parties as it deems proper. Voir dire of any prospective jurors shall, where practicabte.
occur m the prssence of the other jurors in aU crUDinal cases, including death penalty

cases.
Examination of prospectiYe

j~

shall be CODCNcted only in aid of the exercise

of challenges for cause.
The trial court's exercise of ita discretion in tlM ~er in which voir dire 1s
conducted shall DC)t ca~ any caJIYic:dcm tO be revetStCi unless the exercise of that
discrenon has reaked ia a S~Usc:a::tiqe.of jusUce., as speQt!ed in Section 13 of Article '11
of the Califomia Ccnstitutioa.

SECTION U. Section

223~ of

the Code of Civil Procedure is repealed.

SECTION 13. Section 1203.1 is ack1ed to the Evidence Code, to read:
1203.1.

Section 1203 is not applicable if the hearsay statement is offered at a
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prehmmary exammation. as provided in Secnon 872 of the Penal O:lde.
SECTION 14. Section 189 of the Penal Code

IS

amended to read:

189. All murder wruch is perpetrated by means of a destructive deVJce Jr
explosJve, k.rlowmg use of ammunit1on designed primanly to penetrate metal or armor.
p01son, )ymg in walt, tenure, or by any other kind-of willful, deliberate, and ;Jre:nec!Jta:ec
killing, or wruch is committed in the perpetration of, or attempt to perpetrate. arson.
rape, robbery, burglary, mayhem. kidnapping, train wrecking. or any act pumshable under
Section 286, 288, 288a, or 289, is murder of the first degree; and all other k.!nds of
murders are of the second dearee.
A.s used in this section, "destructive device" shall mean any destructive C.:c •lee Js
defined in Section 12301, and "explosive" shall mean any explosive as defined m Section
12000 of the Health and Safety Code.
To prove the killing wu "doh'berate and premeditated," it shall not be necessary
to prove the defendant maturely and meaningfully reflected upon the gravity of hts or
her act.

SECTION 15. Section 190.2 of the Penal Code is amended to read:

...

190.2. (a) The penalty for a defendant found guilty of murder in the first degree
shall be death or confinement in state prison for a term of life without the possibility of
parole in any case in which one or mere of the followin& special circumstances has been
found under Section 190.4, to be true:
( 1) The murder was intentional and carried out for financial gain.
(2) The defendant was previo\llly convicwi of m'W'der in the first degree ~r
second degree. For the purpose of this parq:raph an offense colll.I1litted in anothe:JUrisdiction which ii committed in Ca.lifomia would be punishable as first or second degree:
murder shall be deemed murder in the first or second degree. ·
(3) The defendant has in this proceedin& beeu convicted of more than one offense
of murder in the first or second dearee.
( 4) The murder was committed by means of a destructive device, bomb. or
explosiVe planted, hidden or con~ed in any place, area, dwelling, building or struc!ure.
and the defendant knew or reascnably should have known that his or her act or acts
would create a great risk of death to a human beinj or human beings.
(5) The murder wu committed for the purpose of avoiding or preventing a iawrui
:.trrest or to perfect, or attempt to perfect an escape from lawful custody.
(6) The murder wu committed by meam of a destructive device, bomb. c;·
explosive that the defendant mailed or deltYered, attempted to mail or deliver, or cause
to b;: mailed or delivered and the defenciant
or reasonably should have known that
his or '1er act or acu would create a great risk of death to a human being or human
beings.
(7) The victim was a peace officer as defined in Section 830.1. 330.2. ~30.3.

mew

9

830.31. 830.35, 830.36, 830.4, 830.5, 830.5a, 830.6, 830.10, 830.11 or 830.12. wno, wl'ule
engaged in the course of the performance of his or her duties, was intentionally lolled.
and such defendant knew or reasonably should have known that such vtctim was a peace
officer engaged in the performance of his or her duties; or the victim was a peace officer
as defined in the above enumerated sections of the Penal Code, or a former peace officer
under any of such sections, and was intentionally killed in retaliauon for the performance
of his or her official duties.
(8) The victim was a federal law enforcement officer or agent, who. while engaged
in the course of the performance of his or her duties, wu intentionally killed, and such
defendant knew or reasonably should have known that such vicU.m was a federal law
enforcement officer or agent, engaged in the· performance of his or her duties; or the
VlCtlm was a federal law enforcement Officer Or aaent. and WU intentionally killed :n
retaliation for the performance of his or her official duties.
(9) The victim was a fireman as defined in Section 245.1, who, while engaged :n
the course of the performance of his or her dudes, was intentionally killed. and such
defendant knew or reasonably should have known that such victim was a fireman engaged
m the performance of his or her duties.·
\ 10) The victim was a w1tness to a crime who was intentionally killed for the
purpose of preventing his or her testimony in any criminal or juvenile proceeding, anc
the kllling was not committed during the commission, or attempted commission, of the
crime to which he or she was a witness; or the victim wu a witness to a crime and was
intentionally killed in retaliation for his or her testimony iD any criminal or juvenile
proceeding. ~ uaed in this parapph, "j\We.ftile p~ meanS a proceeding brought
pursuant to Section 602 or 707 of the Welfare &.Dei lnstitutioDS COde.
(11) Tbe victim wu a proMCUtor or usisumt ptOSRUtOr or a former prosecutor
or assistant prosecutor of any local or state prdllecirtors of!lce in this state or any other
state. or a federal prosecutor's office and t&e murder was intentionally carried out in
retaliation for or to prevent the performance of the v1C'tim's of= :ial duties.
(12) The victim was a judge or !Ortner judge of any co : of record in the loc:::.:.
state or federal system in the State of california or in any c ::..'ler state of the UnJted
States and the murder wu intentionally c:a.niecf out in retaliation for or to prevent the
performance of the victim's otllcial dut~.
(13) The victim was 1ft elected or appointed official or former official of the
federal government, a local. or state government of California, or of any local or state
government of any other state in the Umted Scates and the killing was intentionally
carried out in ret&iiat.ion for or to prevent the performance of the victim's official duties.
1"h4 murder wu espedaDy heinous, auocious, or crue4 martiiesting
(14)
exceptional depravity. AJ utilized in this Sectioa. the .phrase especially heinous, atrocious
or cruel manifesting exceptional depravity mtans a ~, or pitiless crime which
is unnecessanly tonurous to the victiin.
(15) The defendant intentionally· k:illed the victim while lying in wait.
(16) The victim was intentionally killed because of his or her race. color, :-elig1on,
nationality or country of origin.
•

..
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( 17) The murder wa.s committed while the defendant was engaged :n or was 3n
accomplice in the commission of, attempted commission of, or the tmmedtate flight after
-:ommmmg or attempting to commit the following felomes:
i) Robbery in violation of Section 211 or 212.5.
(ii) Kidnapping in violation of Section 207 or 209.
(1ii) Rape in Vlolation of Section 261.
(iv) Sodomy in violation of Section 286. •
(v) The performance of a lewd or lascivious act upon person of a c:~lld under t:;e
age of 14 in violation of Section 288.
(vi) Oral copulation in violation of Section 288a.
(vii) Burglary in the first or second degree in violation of Secuon 460.
(viii) A.rson in violation of subdivision (b) of Section 451.
(i:x) Train wrecking in violation of Section 219.
( x) Mayhem in violation of Section 203.
(:0) Rape by instrument in violation of Section 289.
( 18) The murder was intentional and involved the infliction of torture.
(19) The defendant intentionaDy killed the vic::tim by the admimstrauon of potson.
(b) Unless an intent to kill is spec~cally required under subdivision (a) for a
spec1al circumstance enumerated therein, an actual killer a.s to whom such spec1al
circumstance has been found to be true under Section 190.4 need not have had any :ntent
to QU at the time of the commission of the offense which is the basis of the s pec1al
circumstance in order to suffer death or confinement in state prison for a term of life
without the pOSSlbility of parole.
(c) Every person not the actUal lc1ler who, with the intent to lc:ill, aids, abets.
counsels, commands, induces, solicits, requests, or assists any actor in the commission of
murder in the first degree shall suffer death or confinement in state prison for a term of
life without the possibility of parole, in any case in which one or more of the soec:a!
circumstances enumerated in subdivision (a) of this section has been found to be c:-t:e
under Section 190.4.
(d) Notwithstanding subdivision (c), every person not the actual killer, wno, ...-,t::
reckless indifference to human life and as a major participant, aids, abets, counsc::s.
commands, induces, solicits. requests, or assists in the commission of a felony enumerate8
in paragraph ( 17) of subdivision (a), which felony results in the death of some person x
persons, who is found guilty of murder in the first degree therefor, shall suffer death c~
confinement in state prison for life without the possibility of parole. in any case i.n wruc:-.
a special cimlmstance enumerated in paralflph (17) of subdivision (a) of this secuon has
been found to be true under Section 190.4.
(e) The penalty shall be determined as provided in Sections 190.1, 190.2, 190 ..:.
190.4, and 190.5.

.:.2CTION 16. Section 190.41 is added to the Penal Code, to read:
190.41.

Notvrithstanding Section 190.4 or any other provision of law. the
11

C2:"?'-'S

de lien of a felony-based special circumstance enumerated m paragraph ( 17) of subdlvtSlon
(a) of Section 190.2 need not be proved independently of a defendant's extraJudicJal
statement.

SECTION 17. Section 190.5 of the Penal Code is amended to read:
190.5. (a) Notwithstanding any other provision of law, the death penalty shall not
be imposed upon any person who i! under the age of 18 at the time of the cot:'!mJsston
of the crime. The burden of proof as to the ap of such person shall be upon the
defendant.
(b) The penalty for a defendant found auilty of murder in the first degree. m anv
case in which one or more special cirCUIIlltanCes enumerated in Section 190.2 or 190.:::5
has been found to be true under Section 190.4, who was 16 years of age or older and
under the age of 18 years at the time of the cammiuion of the crime, shall be
confinement in the state prison for life without the possibility of parole or. at the
discreuon of the court, 2S yean to life.
(c) The trier of fact shall determine the existence of any special circumstance
pursuant to the procedure set forth in Section 190.4.
SECTION 18. Section 206 is added to the Penal Code, to read:

..

206.

Every person whot with the intent to cause cruel or extreme pain and
suffering for the purpose of revenp, extortion, persuasio~ or for any sadistic purpose,
inflicts great bodily injury as ddlned in Sectioll 12022.7 1tp0n the person of another, 1s
guilty of tol"tUre..
The crime of torture does not require any proof that the victim suffered pain.
SECTION 19. Section 206.1 is added to Pena( Code, to read:

206.1. Torture is punishable by imprisonment in the state prison for a term of life.
SECTION 20. Section 859 of th& Penal Code is amended to read:

•

859. When the defendant is ch&rJed with the commission of a public offense over
which the superior coun has oria;lnal jurisdiction, _by a wrinen complaint subscnbed unde:oath and on 5le iD a court within the county in which the public offense is triable. he or
she shaa without U1UlCCCStaJ'Y delay, be taken before a magisU'ate of the court in which
the complaint is on file. The maptnte shall immediately del.iver to the defendant a copy
of the complaint. inform the defendant that he or she hu the right to have the assistance
of counse~ ask the defendant if he or she de3ires the assistance of counsel, and allow the
defendant reasonable time to send for ~el. However, in a capital case, the court
shall inform the defendant that the defeftdant must be represented in court by counsel at
all stages of the preliminary and trial ~inp and that the representation will be at
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the defendant's expense if the defendant is able to employ counsei or at pubhc eX?ense
if he or she is unable to employ counse~ inquire of him or her whether he or she tS abie
to employ counsel and, if so, whether the defendant desires to employ counsel ot the
defendant's choice or to have counJel asligned for him or her, and allow the defendant
a reasonable time to send for h:iJ or her chosen or a~igned counsel. The mag.tstra:e
must, upon the request of the defendant, require a peace officer to take a message to anv
counsel whom the defendant may name, in the. judicial district in which the court :s
situated. The officer shall. Without delay and without a fee, perfonn that Cluty. [f the
defendant desires and is unable to employ counsel. the court shall ass1gn counsel to
defend h.im or her; in a capital case, i! the defendant is able to employ counsel and etther
refuses to employ counsel or appears without counsel after having had a reasonable ume
to employ counsel, the coun shaU assign counsel to defend h1m or her. If it appears that
the defendant may be a mmor, the magistrate shall ucerta.in whether that 1s tne case.
and if the magistrate concludes that it is probable that the defendant is a minor. he cr
she shall immediately either notify the parent or guardian of the minor. by telephone or
messenger, of the arrest, or appoint counsel to represent the minor.
SECTION 21. Section 866 of the Penal Code is amended to read:
866. (a) When the examination of 'Witnesses on the part of the people is clo,ted.
any witness the defendant may produce shall be sworn and exammed.
Upon the request of the prosecuting attorney, the magistrate shall require an offer
of proof from tbe defense as to the testimony expected from the witness. The mag1stra :e
shall not permit tbe testimony of any defense witbeu unless the offer of proof discloses
to the sadlfaction of the magistrate, in lUI or bet so\Uid discretion, that the testimony of
that wi1meat. if believed, would be tea.orJably likely tO establish an affirmative defense,
negate an element of a crime charpd., or impeach the testimony of a prosecution Witness
or the statement of a declarant testiftecl tO by a prosecution witness.
(b) It is the purpose of a preliminary examiMtion to establish whether there eXJsts
probable cause to believe that the defendant has committed a felony. The exammat1cn
shall not be used for purposes of discovery.
(c) This section shall not be construed to compel or authorize the taking of
depositions of witnesses.
SECI'ION 22. Section 871.6 is added to the Penal COde, to read:

871.6. If in a felony case the lJlagisttate sets the preliminary examination beyonc
the time specified in Section 8.S9b, in violation of Section 859b, or continues the
preliminary hearing 'Without good cause and JOOd cause is required by law for c:uc:h a
con~rnuance, the people or the defendant may file a petition for writ of mandate or
prohJi- 'ion in the superior court seeking immediate appeUate review of the ruling setting
the hearin; or granting the continuance. Such a petition shall have precedence over aU
other cases in the coun to wh.ic.h the petition is assigned. If the superior coun g:ran:s 3.
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peremptory WTit.. it shall issue the WTlt and a remitutur three coun days after 1ts decls1on
becomes final as to the court if this action is necessary to prevent mootneli or to prevent
frustrauon of the reiief grante~ notwithstanding the rights of the pantes to seek reVlew
m a court of appeal. When the superior coun issues the writ and remittitur as proVlded
m this secuon. the writ shall command the magistrate to proceed with the prehmma r;.
heanng without further delay, other than that reasonably necessary for the pames to
obtam the attendance of their witnesses.
The court ~ appeat may stay or recall the issuance of the writ and remimtur.
The failure of the court of appeal to stay or recall the issuance of the writ and remitmur
shall not deprive the parties of any right tRey would otherwise have to appellate reVlew
or extraordinary relief.

SECTION 23. Section 872 of the Penal Code is amended to read:
871. (a) If, however, it appears from the examination that a public offense has
been committed, and there is sufficient cause to believe that the defendant is guilty, the
magJstrate shall make or indone on the complaint an order, signed by him or her, to the
followmg effect: "It appearing to me that the ot!ense in the within complaint mentioned
(or any offense, according to the fac~ stating generally the nature thereat), has been
committed, and that there il suf5c:ient cause to believe that the within named A.B. is ..
guilty, 1 order that ·he or she be held to answer to me same."
(b) Notwitbsta.ndinJ Sectioa 1200 of tbe EvideDCe Code, the findina of probable
cause may be based in w~ or in pan upon me IWOtD testimony of a law enforcement
officer relatma the statements of decluaDtl made out of court offered for the truth of the
matter assened. AzJy law ed:m:emem otker tatifyiDa as to hearsay statements shall
either have five yean of law enfota=ent experilmca or have completed a training course
certified by the Commiuion on Peace OJ!icer Standard~ and Trainina which includes
training tn the investiption and reportin.J o! cues and testifying at prelimlnary heanngs.
SECTION 24. Section 9S4.1 is add4d to the Penal Code, to read:

954.1. In cases in which twO or- more different oifenaes of the same class of crimes
or offenses have been charged together in the same accusatory pleading, or where two o:
more accusatory pleadings chargina offenses of the same class of crimes or offenses have
been consolidate~ evidence concemina ~offense or offet11CS need not be admissible as
to the other offense or offenses before the jointly charged offenses may be tried together
before the same trier of fact.
SECTION 25. Section 987.05 is added to the Penal Code, to read:

987.05. In assig:ning defense counsel in felOlly cases, whether it be the public
defender or private counsel, the court shall only assips counsel who repre!ents, on :::e
record, that he or she will be ready to ~eel with the preliminary hearing or uial, as
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the case may be, wtthm the ume provis1ons prescnbed m tius code for preurnu.u.r.
hearings and tnals, except in those unusual cases where the court finds that. due to :r.e
nature of the case, counsel cannot reasonably be expected to be ready wtthm the
prescnbed period if he or she were to begin preparing the case forthwith and contmue :a
make diligent and constant efforts to be ready. In the case where the arne of preparat10n
for preliminary heanna or trial is deemed greater than the statutory ume. ~he court sna:i
set a reasonable time period for preparation. lD making this determination. ·he cou:-t
shall not consider counsel's convenience. counsel's calendar conflicts, or counsel's othe:busmess. The court may allow counsel a reasonable time to become familiar w1th the
case in order to determine whether he or she can be ready. 1n cases where counseL atter
maklng representat1ons that he or she will be ready for prehmmary exam.1nat1on . tr:aL
and without good cause is not ready on the date set. the court may relieve coumc 1 t~cm
the case and may impose sanctions upon counsel, including, but not limited to, finc11ng t!1e
assigned counsel in contempt of coun, imposq a fine, or denying any public funds as
compensation for counsel's serv1ces. Both the prosecuting attorney and defense counsel
shall have a right to present evidence and argument as to a reasonable length of time for
preparation and on any reasons why counsel could not be prepared in the set time.
SECTION 26. Section 1049.5 is added to the Penal <Ade, to read:

1049.5. In felony cases, the court shall set a date for trial which is wtthin 60 days
of the defendant's arraignment in the superior court unless, upon a showing of good cause
as prescnbed in Section 1050, the coun lengthens the time. If the court, after a heanng
as prescribed in Section 1050, fi:Dds ~t there is good cause to set the date for tnal
beyond the 60 days, it shall state on the reccn1 the facu proved that justify its finding.
A statement of facta proved sha.ll be entered in the minutes.
SEcriON 27. Section lOSO:l is added to the Penal Code, to read:

1050.1. In any case in whfch two or more defendants are jointly charged in

:::~

same complaint. indictment, or information. a.ad the coun or magistrate, for good cause
shown, continues the arraignment, prtHminary hearina, or trial of one or more defendant.'>.
the continuance shall, upon moticm of the prosecuting attorney, constitute good cause to
continue the remaining defendants' cases so as to maintain joinder. The court or
magistrate shall not cause jointly charged cases to be severed due to the unavailability or
unpreparedness of one or more defendants unless it appears to the court or magistrate
that it will be impossible for all defendants to be available and prepared withm a
reasonable period of time.

SECI10N 28. Chapter 10 (commencin& with Section 1054) is added to Title 6 of
Part 2 cf the Penal Code, to read:

CHAPTER 10. DISCOVERY
15

1054.
purposes:
(a)

nus

chapter shall be interpreted to give effect to all of the fcllowmg

To promote the ascenainment of truth in trials by requirin1 timely pretnal

discovery.

·

To save court time by requiring that discovery be conducted mformaliv
between and amofli the parties before judicial enforcement IS requested.
necessity for frequent inter-ru[:;:ions
(c) To save court time in trial and avoid
(b)

the

and postponements.
(d) To protect victims and witncases from danger, harassment, and undue delay
of the procee~
~e) To provide that no discovery shall occur in criminal cases except as proV1ded
by this chapter. other exp.resa statutory provisions, or a.s mandated by the Constituuon of
the Uruted States.
1054.1. The prosecuting attorney shall disclose to the defendant or his or her
attorney all of the following materials and information, if it is in the p~ssion of tne
prosecuting attorney or if the prosecudna lttor'Dey knOws it to be in the possess1on 0f
the investigating agencies:
(a) The names and addresses of persons the prosecutor intenc!s to caU as
witnesses at triaL
(b) Statements of all defendanu.
(c) All relevant real evidence seized or obtained u a part of the investigation :;f
the offenses c.barpd.
(d) The existence of a felony COIMc:don of any material witness wbcse credibility

is likely to be c:ritical to the o\Ucome ~- ~ tdal.
(e) Any aculpatary evide!lce.
(f) Relevant written or recorded statements of witnesses or reports of ~he
statementS of witnesses wbom the p,rose,c:utor intends to call at the trial. including any
repons or statements of experts made in conjunction with the case, including the results
of physical or mental examinations, sciend,& tests, experiments, or comparisons which the
prosecutor intend& tO offer in ~ at the trial
1054.2. No anomey may disc:lote or permit to be disclosed to a defendant the
address or telephone number of a victim or witness whose name is disclosed to the
attorney pursuant to subdivision (a) of Section 1054.1 unless specifically permitted to co
so by the coun after a hoarin& and a sboW'iDa of aood cause.
10S4.3. The defendant and his or her anomey shall disclose to the prosecunng
attorney:
(a) The oames and addresses of penons, other than the defendant, he or she
mtends to call u witnesses at ttia1, together with any relevant written or recorded
statements of t.bose persons, or, reports of the statements of those persons, including any
reports or statements of c:xpens made in connection with the case, including the results
of physical or mental examinations, scientific tests, experiments, or comparisons which the
defendant intends to otfer in evidence at the uial.
·
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(b)

A.ny real evidence which the defendant intends to offer m eVldence at :he

trial.
1054.4. Nothing in this chapter shall be construed as limiting any law eniorcernent
or prosecuting agency from obtain.ini nontestimonial evidence to the extent perrr,:tted Jv

law on the operative date of this section.
1054.5. (a) No order requiring discovery shall be made in cnminal cases except
as prO'Vlded in thls chapter. This chapter shall be-the only means by wh1ch the cdendant
may compel the disclosure or production of information from prosecuting attorneys. :aw
enforcement agencies which investigated or prepared the case against the defendant. or
any other persons or agencies which the prosecuting attorney or investigating agency may
have employed to assist them in performing their duties.
(b) Before a party may seck court enforcement of any of the disclosures re~.Jutred
by this chapter. the party shall make an informal request of opposing counsel for the
desired materials and information. If w;thi,n 15 days, the opposing counsel fails to provide
the materials and information requested, the patty may seek a court order. Upon a
showing that a pany has not complied w;th Section 10S4.1 or 1054.3 and upon a shov.1ng
that the moving pany complied w;th the informal discovery procedure provided in th1s
subdivision, a coUrt may make any order necessary to enforce the provisions of th1s
chapter, including, but not limited to, immediate disclosure, contempt proceedings,
delaying or prohibiting the testimony ot a witness or the presentation of real evidettee,
continuance of the matter, or any other lawful orcier. Further, the coun may advise the
JUry of any failure or refusal to disclose and of any untimely disclosure.
(c) The court may prohibit the testimony of a w;mesa pursuant to subdivision (b)
only if all other sanctions have beeD exbausted. The coun shall not dism.iu a charge
pursuant to subdivision (b) unlaa required to do so by the Constitution of the United
States.
1054.6. Neither the defendant nor the prosecuting attorney is required to disclose
any materials or information wbSch arc work product as defined in subdivision (c) of
Section 2018 of the Code of Civil Procedure, or wttich are privileged pursuant to an
express statutory provision, or are privileaed as provided by the Constitution 'Jf rh~
United States.
·1054.7. The disclosures required under this chapter shall be made at least 30 days
prior to the trial, unless good cause is shown why a disclosure should be denied.
restricted, or deferred. If the material and information becomes known to, or comes into
the possession of, a party within 30 days of trial. dis~losure shall be made immediately.
unless good cause is showa why a disclosure should be denied, restricted, or deferred.
"Good cause" is limited to threats or powble danger to the safety of a victim or witness.
powble Joss or destruction of evidence, or possible compromise of other investigations by
Jaw enforcement.
Upon the request of any party, the court may permit a showing of good cause for
the cic:..:.;al or regulation of disclosures, or any portion of that showing, to be made m
camera. A verbatim record shall be made of any such proceeding. If the court enters an
order granting relief following a showing in camera, the entire record of the showmg shaU
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be sealed and preserved in the records of the COW't, and shall be made avallable to an
appellate court in die event of an appeal or writ. In Its discretion. the trial court rnav

after trial and COIIYiction. unseal any previously sealed matter.

SECTION 29. Section 1102..5 of the Penal Code is repealed.
SECTION 30. Section 1102.7 of the Penal Code is repealed.
SECfiON 31. Section 1385.1 is added to the Penal Code, to read:

1385.1. Notwithstanding Section 1385 or any other provision of law. a JUdge shall
not strike or dismiss any special circumstance which is admitted 'oy a plea of gutlty or
nolo contendere or is found by a jury or court as provided in Sections 190.1 to 190.5,
mclusive.

SECI'ION 32. Section 1430 of the Penal Cede is repealed.
SECTION 33. Section 1511 is added to the PenaJ Code, to read:

1511. If in a felony case the superior coun seu the trial beyond the period of
time specified in Section 1049.5, in violation of Section 1049.5, or continues the heanng ..
of any matter without good cause, am! aoocJ cause is required by law for such a
continuance, either parry may file a petition for writ of mandate or prohibition in the
court of appeal seek:i:DJ immediate appellate review of the rulmg senmg the trial or
granting the continuance. Such a petition lbaD have precedence over all other cues in
the court to which the petidon is a.saiped.; illdudiq. but not timited to, cases that
originated in the juvenile court If the court ol appeal p-ants a peremptory writ, it shall
issue the writ and a rem..iu.itur three court days after its decision becomes final as to that
coun if such action is neceaa.ry to prevent tD001IIIaS or to prevent frustration of the relief

me

granted, notwithstandiDI the ri&ht of
pamet to 8le a petition for review in the
Supreme Court. When tbe coun of apt)eal isll.let the writ and remittitur as provided
herein, the writ shall C01ZU1WKi the superior court to proceed with the criminal case
without further delay, other than that r1!ilsanably necessary for the parties to obtain the
attendance of their witneala.
The Supreme Court may stay or recall the issuance of the writ and remittitur.
The Supreme Court's failure tO stay or recall tbe issuance of the writ and remittitur shall
not deprive the respondent or the real pan.y iD interest of its right to 5le a petition for
review in the Supreme Court.
•

TrrLE IV.
EMERGENCY CO:a:R:ECTIONAL FAcn..m:ES
SECTION 34. Chapter 17 (commeneina with Section 1450) is added to Title 7 of
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Part 3 of the Penal Code. to react:
Aniclc l. Genera! ProVlsions

7450. As used in this chapter, the:. followini terms have the foUow\ni meamngs:
(a) 'UJmmittee" means the Emergency Correctional Fac1lity Finance Commmee
created pursuant to Section 7462.
•
(b) "Fund" means the Emerpncy Correctional Facility Bond Fund created
pursuant to Section 7455.
(c) The primary purpose of the facili.ties authorized by this utle shall be to :-.ct..se
inmates -Mth drug abuse problems in order to provide them with ( 1) a dr\Jg-t"ree
environment. and (2) drug treatment proarams which shall also be integrated 'N1th .-..Hoie
and probation supervision programs.
(d) O:Jst efficiency of co111U'UCtion and operation and effectivenas of treatment
shall be of paramount concern. Facilities authorized by this section shall be constructed
within the limits of the appropriation except u authorized by the Joint Prison
Construction and Operations Coi'DQiittee of the 'f..ea:islature. The facilities shall· be
designed and consttUCted using Ill ef.&dent ad etrii'Ctiw low-cost design.
Article 2. Emeraency Correctional Facilities

•

7455. The proceeds of bonds issued and sold pursuant to this chapter shall r,e
deposited in tbe Emerpncy Correaioa•l Facility BQad Fund, which is hereby created.
7456. (a) MaDey iD tbe fuDd. up to a limn of Wee hundred six million dolla!s
($306,000,000) may be available for the ICq\1ilidoG IDCl CODS1nlction of state correctional
facilities. For that purpaM, acqujlitioa iDchJdel the purchase of property, the lease of
property for a period of not lea than 20 years. and arry other acquisition of property that
grants a rigbt to occupy the property for at least· 20 years, and construction includes the
remodeliDa of exislinl fadU1:iel.
(b) Money iD the fuDd, gp to a limit of four hundred thirty-four million dollars
($434,000,000) shall be awilable for the a~ aDd ca•uuc:Uon of local and reg1onal
confinement and treacment fldliaea fer the bouslDt. of prisoners who m.iiht otherwise be
housed iD county jails.
Article 3. FJICIJ Pravisiolls

7._ Bondi in the tOtal amount of seven hundred fonv million doUars
($740,000,000), or so much thereof u is aec:essvy, may be issued and· sold to proV1de a
fund to be used for carryina ovt the purposes expteSSed in this chapter and to be used
to reimburse the General Oblipdoa Bond !xpeDSe Revolving Fund pursuant to Secuon
16724.5 of the Government Code.. The bonds shall, wbcn sold. be and constitute a valid
and biDdinl obliption of the State of Calif'omia. and th• tw1 faith and credit of the State
of Calitomia is hereby pledged for the pv.Dctual paymenl of both principal of, and interest
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on, the bonds as the principal and interest become due and payable.
7461. The bonds authorized by this chapter shaU be prepared, executed, tssued.
sold. paJd, and redeemed as provided in the State General Obligation Bond Law (Chapter
4 (commencing w;th Section 16720) of Part 3 of Division 4 of Title 2 of the Government
Code), and all of the pi'OYisions of thai- law apply to the bonds and to th1s chapter and
are hereby incorporated in this ehapter u thoup set fonh in fuJJ in this chapter.
7462. (a) Solely for tbe purpose of autholizina the isauancc and sale, pursuant to
the State General Obliption BoM Law, of the bonds authorized by this chapter, the
Emergency Correctional Facility Finance Committee is hereby created. For purposes of
this chapter, the Emerpncy Correctional Facitity PiDaDce Committee is "the committee··
as that term is used in the State Genftal Obliption Bond Law. The committee conststs
('){ the Conttoller, the Treasurer, the DirectOr of Fmance, the Director of Corrections, and
the Chau-penon of the Board of Corrections, or their desipated representatives. A
majority of the committee may act for t.H committee
(b) For purposes of the Stare General Obliption Bond Law, the Department of
Corrections is desipted the "board."
7463. The committee shall determine whetlaer it is necessary or desirable to issue
bonds authori%ed pursuant to this chapter in order to carry out the actions specified m
Section 7456 and, if so, the amount of bonds to be isaued and sold. Successive issues of
bonds may be authorized and sold to carry out thole actions progressivety, and it is not•
necessary that all of tbe bonds authorized to be iaued be sold at any one time.
7464. There shall be coUec:ted eedl year aad ill the same manner and at the same
time u ocher sum teYeDUe il colleo&ecl. in addidoe to t.be ordiJiuy revenues of the state.
a sum in an IIDOUDt required to .-, die p1iucipeJ of., llld iDienllt on, the bonds each
year, and it is tile duty of II oe!leen $ •pS by law wilb any duty iD reprd to the
collecnon of the nmmue to da lad pafcaw ·-'*··IDd svery act which is necesaary to
collect that additional sw:&
7465. Notwithstanding Section 13340 of the Government Code. there is hereby
appropriated from the GeneraJ Fund in the State Treasury, for the purposes of thls
chapter, an amount that wilt equal. the tOtal of me faUowiDg:
(a) The sum anaual1y
pay tlMF prtacipiJ of. and interest on, bonds
issued and sokJ pursuaut 10 this chapter, as the pliDCipaliDd iDterest become due and

_...,to

payable.
(b) Tbe sum wbich is neceaary to carry out the provisions of Section 7466,
appropriated wUhaut rep.rd to fJscaJ )'8n.
7466. For the putp01a of carryiDa out this chapter, the Director of Finance may
authorize the wilbdrawa1 from dle Gaeral FUDd of an amount or amounts not to exceed
the amOUDt of the umold boodl wldds Uve beeft autlloriald by die committee tO be sold
for the purpo-:e of carrytnc out tftia•
Ally &moWltl withdrawn shall be deposited
in the fund. Any 1DOIIC1 made aYan.ble ua.1er ddl sectioD shall be returned to the
General Fund from money receivecl' !rom the &ale of balds for the plltpOSe of carrying
out this chapter.
7467. All money depocited in the Mld wtdch is cicsrMd from premium and accrued

=-peer.
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tnterest on bonds sold shall be reserved in the fund and shall be available for transfer :o
the General Fund as a credit to expenditure~ for bond interest.
7468. The bonds may be refunded in accordance with Article 6 ( commencmg .vHh
SectJon 16780) of Chapter 4 of Part 3 of Division 4 of Title 2 of the Government Code.
7469. The People hereby find and declare tba~ inasmuch as U:le proceeds ~ram
the sale of bonds authorized by th.is chapter are not "proceeds of taxes· as that term 1s
used in Article XIII B of the California <Anstituticn, ~he disbursement of these iJroceeds
is not subject to the li.nUtations imposed by that article.
SECTION 35. (a) The Department of Corrections is hereby authorized to
construct and establish confinement and treatment facilities totalling 8,000 beds, togeche:wnh necessary service facilities.
(b) The facilities authorized by this section shall be used for the confine me Ill and
treatment of inmates committed to the Depanment of Corrections.
(c) Preference for constrUCtion shall be lfven .to a site on federal property m the
Mojave Desert.
(d) The department may acquire property for the purposes of this sectlon by
purchase, by lease with a term of at least 20 yean, or by any similar arrangement that
proVldes the department with the right to occupy the property for at least 20 years.
Construction may include the adaptation of e:xlsting facilities.
(e) Any contract or subcontract for the construction of facilities authori.zed by
this section shall provide for payment of waaes to all workers no less than the general
prevailing rate of per diem wages for work of a similar character in the locality in which
the work is performed, and no less man the &eneral prevailing rate of per diem wages for
holiday and overtime work.
SECI10N 36. (a) The Depa.rttnent of ConeC'tions is authorized to construct and
establish confinement and treatment fadlities to boUle priaoners who might othervrise be
housed in county jails. These facilities shall be operated by counties, as authorized by
law. Counnes may contract wim the Department of Conections to operate all or any
•
portion of thae facilities.
(b) Facii..ities with a total capacity of 6,000 beds shall be located in southern
California. For that purpose, "southern California" means the O:>unties of Santa Barbara.
Kern, and San Bernardino, and the more southerly counties.
(c) Other facilities, having a capacity of 4,000 beds, shall be located in nonhern
California in the vidr&iry of the counties borcierinl the San Francisco Bay.
(d) Sections 6029 and 6030 of the Peaal Code shall not apply to facilines
constructed under this section.
(e) Any contracr or subcontract for f.he conatruction of facilities authorized by
th1s ~·rtion shall provide for payment of wagea to all workers no less than the general
preva•• ;;:g rate of per diem wate~ (or work of a simiJv character in the locality in which
the work is performed, and no lest·. than the pneral prevailing rate of per diem wages for
holiday and overtime work.
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SEC!ION 37. The sum of seven hundred forty rrullion dollars ($740,000.000) 1s
hereby appropriated from the Emergency Correctional Facility Bond Fund for use as
follows:
(a) The sum of three hundred six million dollan ($306,000,000) is appropriated
to the Department of Corrections for the fadlitia authorized by Section 35.
(b) (1) The sum of two hundred sixty-four million doUars ($264,000.000) 1s
appropriated to the Department of Corrections for the joint use jail facilities in southern
California authorized by Section 36.
(2) The sum of one hundred seventy million dollars ($170,000,000) is appropriated
to the Department of Corrections for tbe joint use jail facilities in northern California
authorized by Section 36.
(c)
Funds appropriated by this section shall be available for purposes, as
necessary, of site acquisttion, site studies and suitability reports., environmental studies
master planning, architectural programming, schematics, preliminary plans, worklng
draw;ngs, construction, and long-lead and equipment items. For that purpose, sne
acquisition includes the payment for the ript co accu~ the property for at least 20 years.

Tm..E v.
FUND INC

..

SECI10N 38. Section- 17008.5 is added to the Revenue and Taxation Code. to
read:
17008.5. (a) The provisions of Section 'n04 of the Internal Revenue Code, relating
to certain publicly traded partnerships treated u corporations, shall apply to wcable years
beginnlng on or after January 1, 1991. except tbat Section 10211( c)(2) of Public Law
100-203 shall apply.
(b) The amendments to Semon 7704 of the Internal Revenue Code made by
Section 2004 of Public Law 100-647, relatiq to certain publicly traded partnerships
treated as corporations., shall apply to taxable yean beginnina on or after January 1. 1991.
SECI10N 39. Section 17062 of the R.eYeDuc and Taxation Code is amended to
read:

17062. (aY In addition to the other taxa impesed by this part. there is hereby
IIDposed for each tuable year, a tax equal U) the acess, if aay, of
( 1) The tentative minimum tax for the taxable year, over
(2) Tre regu1ar tax for tbe.taxable year.
(b) For purposes of this cbap~er, each of the following shall apply:
(1) The tentative minimum tax sbaD be computed in accordance with Sections 55
to 59, inclusive, of the Internal Rct\'tnue cade, except u otherwise provided in this part.
(2) The regular tax shall be the amount of tax imposed by Section 17041 or
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17048, reduced by credits for taXes paid to other states allowed by Chapter :::.
(commencint with Section 18001).
(3) (A) The provisions of Section 55(b)(1) of the lntemal Revenue Code shall
be modified to pro-.jde that the tentative mirumum tax for the taxable year shaU ':)e equ<d
to 7 percent of so much of the alternative minimum taXable income for the taxable year
as exceeds the exemption amount, reduced by the alternative credit for taxes pa1d w
other states as allowed by Chapter 12 ( commendhg with Section 18001 ).
(B) In the case of a nonresident or part-year resident, the tentative mirumum tax
shall be computed as if the nonresident or part-year resident were a res1dent for the
income (as modified for
entire year multiplied by the ratio of Califamia adjusted
purposes of this chapter) to total adjusted gross income from all sources (as modifieJ for
purposes of th1s chapter). For purposes of COn:q:Nting the tax under subparagrapn (A
and gross income from all source., the net operating loss deduction provided in Sect1on
56( d) of the Internal Revenue Code shall be computed as if the taXpayer were a resident
for aU prior years.
(C) For purposes of this section, the term ••California adjusted gross income''
includes each of the followin;:
·
(i) For any period durlna which the taxpayer was a resident of this state (as
defined by Section 17014), all items of adjusted gross income (as modified for purposes
of this chapter), regardless of source.
•
(ii) For any period durin& which the w:payer was not a resident of this state,
only those items of adjusted grou income (as m.odifled for purposes of this ~hapter)
which were derived from sources within this state, determined in accordance with Chapter
11 (commeDdng with Section 17951).
(4) (A) If there wu a deferral of preference tu under former Section 17064.8
for any taxable year bepmin1 before January 1. 1987, &Dd the amount of the deferred
tax has not been paid for any taXable year beginning before January 1, 1987, the amount
of the net operating loss carryoven which may be carried to taxable yean beginning after
December 31, 1986, for purposes of this chapter, shall be reduced by the amount of the
tax preferences attnbutable to the deferred tax which has not been paid.
(B) In the cue of a net operating loSI aJJowed to be carried forward under
subdiv;sion (d) oi Section 11276, subparagraph (A) &hall apply to the extent that such l
loss woulc1 have resulted in a deferred tax under prior law.
(S) The provisions of Secti()n S7(a)(S) of the Internal Revenue Code, relating to
tax-exemJt interest shall not be applicable. ·
(6) The provisions of Section 59(a) of the Internal Revenue U:>de, relatmg to tre
alternattv. minimum t.a:x foreip tax credit. shall not be applicable.
(7) Section 56(b X1)(E) of the Internal Revenue Code, relating to standard
deduction and deduction for personal exemptions QQt -allowe~ is modified, for purposes
of tlili part. to deDy the standard deduetion allawed'by Section 17073.5.

aross

SECriON 40. Section 17094 of the Revenue and Taxation Code is repealed.
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SECTION 41. Secuon 17279 of the Revenue and Taxation Code

iS

repealed.

SECT10N 42. Section 17560 of the Revenue and Taxation Code is amended to

read:

17560. (a) At the election of the taxpayer, the provisions of Section 4S3C of the
lnternal Revenue Code, relating to certain indebtedness treated as payment on lllstallment
obligations, shall not be applicable.
(b) (1) lf an election is not made under subdivision (a), then for purposes of
apply1ng the provisions of Section 4.53C of the Internal Revenue Code, relating to certam
mdebtednes.s treated as a payment on installment obliptions, the provisions of Sections
8ll(c)(2), 81l(c)(4), 81l(c)(6). and 81l(c)(7) of Public Law 99-514, as modified by Sect1on
1008{0 of Public Law 100-647, shall apply.
(2) The provisions of Section 812 of Public Law 99-514, relating to th~
disallowance of use of installment method for certain obligations as modified by Section
1008(&) of Public Law 100-647, shall apply to taxable years beginning on or after January
1, 1987.
.
(c) The repeal of Section 453C of the Internal Revenue OxSe by Section 10202( a)
of Public Law 100-203, relating to repeal of the proponionate disallowance of the
installment method, shall apply to dispocitions in taXable years beginning on or after
January l, 1991.
...
(d) (1) The amend.me.ats to Section 4S3 of the Internal Revenue Code by Section
2004 of Public Law 100-647, relatin& to the installment method, shall apply to taXable
years beiimUnl on or a:f\er Janwuy 1, 1991.
(2) In the case of any insta11mellt obliption to which Section 4S3(1)(2){B) of the
Internal Revenue Code applies, iD lieu of the provisions of Section 4S3(1)(3)(A) of the
Internal Revenue Code, the ta1t imposed under Section 17041 or 17048 for any taXable
year for which payment is received on u.t obliption shall be increased by the amount
of interest determined in the mamier provided UDder Section 453(1)(3)(B) of the Internal
Revenue Code.
(3) The provisions of Section 10202(e)(2) and 10204(b)(2)(B) of Public Law
100-203, relatiJJ& tO chaup in method of BCCOUDtiDS. are moditied to provide that any
adjustmentS required by Section 481 of the Internal Revenue Code shall be included in
gross income as follows:
(A) F'tfty percent in the first uaal;)le year beginning on or after January 1, 1991.
(B) Fifty percent i.a the second tuable year beJinnjng on or after January 1, 1991.
(e) (1) l'be amendments to Sectioa 453A of the Internal Revenue Code made
by Section 2004 of Public Law 100-647, relatin& to special rules for nondeal~ shall apply
to taXabfe years bepnnina on or after Juuary 1, 1991.
(2) In the case of any install'ment obliption to which Section 4S3A of the Internal
Revenue Code applies and which is outs1ancii:na u of the close of the taXable year, in lieu
of the provisions of Section 453A(c)(l) of the Internal Revenue Code, the tax imposed
under Section 17041 or 17048 fo~ the taxable year sbal1 be increased by the amount of
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mterest determmed in the manner prOVlded under Secuon 453A(cl(2) ~)f :'ie ::1te:-:--,;::.,
Revenue Code.
(3) The provisions of Section 453A(c)(3)(B) of the Internal Revenue wde,
relating to the maximum rate used in calculating the deferred tax liability, are modified
to refer to the maximum rate of tax imposed under Section 17041 in lieu of the ma;amum
rate of tax imposed under Section 1 or 11 of the Internal Revenue C1de.
SECTION 43. Section 17561 of the Revenue and Taxation COOe is amended ta
read:
17561. (a) For purposes of tbis part., the provisions of Secnon -+69(d)(2) or :he
Internal Revenue Code, relating to passive activity credits. are modified to refer ·o :he
following credits:
( 1) The credit for research expenses allowed by Section 1705 2.12.
(2) The credit for cenain wqes paid (wgeted jobs) allowed by Section 1'7053. 7.
( 3) The credit for clinical testinJ expenses allowed by Section 1705 7.
(4) The credit for low-income housing allowed by Section 17058.
(b) For purposes of applyina the provisions of Section 469(i) of the internal
Revenue Code, relating to the twenty-five thousand dollars ($25,000) offset for rental real
estate activities:
(1) The dollar limitation for the credit allowed under Section 17058 (relating to
low-income housing) shall be equal to seventy·ove thousand dollars (S7S,OOO) m lieu of
the amount specified in Section 469(i)(2) of the Internal Revenue Code.
(2) The term "adjusted lfOSS income," u defined in Section 469(i)(3)(D), shall
mean the amount required to be sbown • adjuswt
income on the federal tax
return for the same taDble year determined without regard to (A) Any amount incluchble in gross income on the federal tax return under
Section 86 of the Internal Revenue Code.
(B) Any amount allowed u a decluction on the federal tax return under Sect1or:
219 of the Internal Revenue Code.
(C) Any passive ae1Mty lou.
(c) Section 502 of the Taa R.eform Act of 1986 (Public Law 99-514) shall apply.
(d) For taXable years bqinning on or after January 1, 1987, the prOVlstons of
Section 10212 of Public Law 1()()..203, relating to trcacment of publicly uaded pannersh1ps
under Section 469 of the Internal Revenue Code, shall be applicable.
(e) The amendments to Section 469(k) of ;he internal Revenue Code made by
Section 2004 of Public Law 100-647, relating tQ separate application of Section 469 ~n
case of pubHc!y traded pannenbips. shall apply tO taXable years beginning on or after
January 1, 1991.

aross

SECriON 44. Section 17s.i3 of the Reve~ .and Taxation Code is amended ~o

read:

•

17563. (a) ln the case of arry taxpayer who elected to have Sectton 463 of the
Internal Revenue Code of 1986 apply for that taXpayer's last taxable year begjnnmg pnor
to January 1, 1991, and who is required to chaqe his or her method of accounung by
reason of the amendments made by the act adding this provision., each of the followmg
shall apply:
( 1) The change shall be treated as initiased by the taXpayer.
(2) The change shall be treated as having been made with the consent of :he
Franchise Tax Board.
(3) The net amount of adjustments required by Chapter 6 ( commencmg Wlth
Section 17551) to be taken into account by the taxpayer:
(A) Shall be reduced by the baJance in the suspense account, under Sectlon 463( c)
of the Internal Revenue Code as of the close of the last taxable year beginmng before
January 1, 1991, and
(B) Shall be taken into account over the two taxable year period beginning wHn
the taxable year following that last taxable year, as fo~
·
The percentage to be
In the case of the:
taken into account is:
1st Year
SO
2nd Year
SO
(b) Notwithstandin& subparagraph (B) of paragraph (3) of subdivision (a), if the
period during wbic:h the adjustments are required to be taken into account under Chapter ..
6 (commencing with Section 1?5.51) is less tba rwo yean, those adjustments shall be
taken into account ratably over tlle· shottor pel'ibd. ·

SEcriON 4S. Section 17564 of the Rcven•e and Taxation Code is amended to
read:
17564. (a) Long-term contr~cu shall be accounted for in accordance w'ith the
special rules set forth in Section 460 of the Internal Revenue Code.
(b) (1) The provisions of Section 804(d) of Public Law 99-514, relating to the
effective date of modifications in the method of accotmtina for long-term contracts, shall
be applicable to taxable years begianq on or lfter Jl.l'Nal'Y 1, 1987.
(2) In the case of a comract encered iDto after Februl.l)' 28, 1986, during a
taxable year beg:inniq before January l, 191'7, an adjustment to income shall be made
upon completion of the eonaact, if n~e11uy, to correct any unden-eporting or
overreportiD& of illcom~ for purposa of thiJ part, resulting from differences betwee~
state and federal- taw for the uaable year in which the contract bepn.
(c) In
cue of a c:cn~ entered imo after October 13, 1987, during a taxable
year beginning before January 1, _1991, an adjusunent to income shall be made upon
completion of the contract, if necessary, to cotTec:t any underreporting or oven-eporting of
income, for purposes of
this part, tau.l'tinf tram differences between state and federal
law for taXable years beginnina prior to Janua.ry 1, 1991.
(d) In the case of a contract entered into after June 20, 1988, during a taxable

me
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year begiruun& before January 1. 1991, an adJustment to mcome shall ::,e '"71Jde .JOon
completion of the contract. if necessary, to correct any underreportmg or overreponJng
of income, for purposes of this part, resulting from differences between state and fede:-:11
law for taxable yean beginninl prior to January l, 1991.
(e) For purposes of applying Section 460(a)(2) of the Internal Revenue CDde.
relating to 90 percent look-back method, any adjustment to income computed under
subdivision (b), (c), or (d) shall be deemed to bave been reported in the taxable year
from which the adjustment arCM, rather than the "taxable year in which the cnmract was
completed.

SECr!ON 46. Section 23038.5 is added to the Revenue and Taxation Code.

:0

read:
23038.5. (a) The provisions of Section n04 of the internal Revenue Code, re1atmg
to certain publicly traded partnerships u-eated as corpc.vations, shall apply to income vears
beginning on or after January 1, 1:991, except that Section 1021l(c)(2) of Public Llw
100-203 sltall apply.
(b) The a..melldmenu to Section '7'104 of the Internal Revenue Code made by
Section 2004 of Public Law 1~7~ relatina to ~ publicly traded partnerships
treated u corporations, shall apply to income yean bqinnina on or after January 1. 1991 .

...

SECTION 47. Section 23456 of the Reven\Je and Taxation Code ts amended to
read:

23456. For purposes of this pan. Section S6 of the Internal Revenue CDde :s
modified u follows:
(a) (l) Section 56(a)(2) of the Iatemal Revenue Code, relating to mimng
exploration and development costs, shall apply only to expenses incurred during income
years beginning on or after January 1, 1988.
(2) Section 56(a)(S) of the Intema.l Revenue Code, relating to pollut1on control
facilities, sb.all apply only to amouiJca a.Bawable u a deduction under Sect1on 243 72.3.
(b) Section S6(c)(2) of tho b'1'tetDal Revtmue Code., relating to Merchant Manne
Capital Construction Funds, shall not be applicable.
(c) (1) For purposes of appiyina Section S6(d) of the Internal Revenue Code.
all references tO ''December 31, 1986," are rnodiie.d to read ..December 31. 1987," and
all refereDCea to "January 1, 1981,~ are modl.i!ed to read "January l, 1988."
(2) (A) If there was a deferral of preference tax under former Secuon 23405 f,;r
any income year bepuuna before January 1, 1988. and the amount of the deferred tax
has not bceu paid for any income year eeg:innina before January 1, 1988. the amount of
the net operating lou canyovm which may be cu:ried to income yean beginning after
December 31, 1987, for purpose& of this chapter, JbaU· be reduced by the amount of the
tax pre. :rences attributable tO the deferred tu which ))as not been paid.
(B) lDJ the ca.sc of a net operati.a;g 1011 allowed to be carried forward unde:-
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subdivision (e) of Section 24416. subparagraph (A) shall apply to the extent that such a
loss would have resulted in a deferred tax under prior law.
(d) (1) Section 56(f)(2)(B) of the Internal Revenue Code, relating tO adjustments
for certam taxes, is modified to read: The amount determined under subparq,raph (A)
shall be appropriately adjusted to disregard any tax on or measured by income.
(2) The last sentence of Section 56(f)(2)(B) of the Internal Revenue Code.
relating to wes imposed by a foreign country or possession, shall not be applicable.
(3) Section 56(f)(2)(C)(i) of the Internal Revenue Code, relatin& tO consolidated
returns, is modified to substitute "combined report" for "consolidated return."
( 4) Section 56(f)(2)(C)(ti) of the Internal Revenue Code, relating to treatment of
dividends of related corporations, is modiflcd to read: Adjusted net book income shall
take mto account only those dividends (or portions thereof) which have been inc! uded .n
net income for purposes of determinina the regular taX.
(5) Section 56(f)(2)(F) of the Internal ReYenuc Code, relating to treatment cf
dividends from 936 corporations., sball not be ·applicable.
( 6) Section 56(f)(2)(G) of the Internal Revenue Code, relating to rules for Alaska
native corporations, sball not be applicable.
(7) With respect to eorporationl which are not subject to the tax imposed under
Chapter 2 (commcnana with Section 23101), the amoum of interest income included m
book income shall not exceed the BOllftt of interest iDcome included for purposes of the
•
regular tax.
(8) Appropriate adjultments shall be made to limit deductions from book income
for interest expense in accordance with Sections 24344 and 2442.5.
(e) Section 56(J)(4)(A) of the In1emal Revenue Code is modified co provide that
in the case of any property plaeed in seMc:e on or after Janumy 1, 1981, and prior to
January 1,
1987, and not described in dause (i), (ii), or (iii) of Section 56{g)( 4)(A) of
the Internal Revenue Code, the amount allowable as depreciation or amortization with
respect to that property sball be the same amouDt that would have been allowable for the
mcome year had the taxpayer depreciated the ~ under the strai&ht·Hne method for
each income year of the uscfbJ life (detenxaaed without reprd to Section 24354.2 cr
24381) for which the taxpayer hal held me pr.apaty.
(f) (1) Section S6(J)(4)(C) of thelmBmal Revenue Code, relatina to disallowance
of items not dcducnble in coaaputina eanUDp and pro8u, shall be modified as follows:
(A) A deduction shaD be alloweG fOr lfDOUD'CS allowable as a deduction for
purposes of the rqu1ar ta under Sectioos 241402. 14410.. 14411. ud 25106.
(B) Section S6(&)(4Xq(ii) of me Internal Revenue Code, relating to special rule
for 100 percent divic:leDdl, sballnot be applicable..
(C) Section ~)(4)(C)(iii) of tbe Inunal Revenue Code, relating to special rule
for dividends from Section 936 caaapanies, shall DOt be applicable.
(2) With respect to corporations which are not subjee1: to the tax imposed under
Chapter 2 (commencin1 with Section 23101), the amount of interest income included m
the adjusted current eamillp shall not G£:eed the amowt of interest income included for
purposes of the regular tax.
•
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(3) Appropriate adjustments shall be made to limit deducuons from aoJustec
currem earnings for interest expense in accordance with Sections 24344 and 2442.5

SECTION 48. Section 2:3732 of the Revenue and Taxauon Code

tS

amended :

read:
2.3732. The provisions of Section S12 of the Internal Revenue Code, relaung to
unrelated business tuabie income, ahall apply, eXcept as otherwise provided.
(a) Section 512(a)(2) of the Internal R~nuc Code, relating to special rules for
foreign organizations, shall not be applicable.
(b) Section 512(a)(3) of the Internal Revenue Code, relating to spectai rules
applicable to cenain organizations, shall be modified as foUows:
(1) The reference to Section S01(c)(7) of the Internal Revenue Code. relatng to
clubs organized for pleasure, recreation. and other nonprofitable purposes, shall be
modified to refer to Section 23701;.
(2) The reference to Secticm S01(c:)(9) of the Internal Revenue Code, relating to
voluntary employees' beneficiary auodations, shall be modified to refer to Section 23701i.
(3) The reference to Sec:Uon 501(cX17) of thte Internal Revenue Code, relating
to trustS providing for payment of supplemcnul unemployment compensation benefits,
shall be modified to refer to Section 2370111.
( 4) The reference to SectiOn SOl( c)(20) of the Internal Revenue Code. relating
to qualified group legal se~ ~ shall be uaocti!ed tO refer to Section 23701q.
Code, relating to chantable
(c) SecUou S12(b)(l0) of the lluemal
contnbutiom, shall be mocW5ed tO providt tiW such deduc:tions shall not exceed S percent
of the unrelated business tadble incOme, ratb.et thaD 10· percent.

ltevenuc

SEcnON 49. Secsion 2373~ of the Revenue and Taxation Q:)de is amended to
read:

23735. (a) The provisions of Section 514 of the Internal Revenue Code, relating
to unrelated debt-financed income, shall apply, excspt u otherwise provided.
(b) The provisiom of Section 10214 of JiubUC Law 100-203, relating to the
treatment of certain partnership allocations, shaD apply to income yean beginning on or
after January 1. 1991, for property acquired by the pannenh.ip after October 13. 1987.
and partnenhip interests aequired aftet October 13, 1987.
SBCTION 50. Section 23802 of the Revenue and Taxation Code is amended :o
read:

2.3802. (a) Section 1363(a) of the Intenl&l Revenue Code, relating to the taxability
of an ) corporation. shall not be applicable.
(b) Corporations qualifyi'q uilder thiJ chapter shell continue to be subject to the
taxes imposed under Chapter 2 (commeaciq wiSh Section 23101) and Chapter 3
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( commencma with Section 23501 ), except as follows:
( 1) The tal imposed under Section 231.51 or 23501 shall be tmposed at a ra :e or
2~": percent rather than the rate specified in those sections.
(2) In the case of an "S corporation" which is also a financial corporanon, t!le
rate of tax specified in paragraph (1) shall be increased by the exc~ of the rate imposed
under Section 23183 over the rate impoaed under Section 23151 and Secnon 23184 shall
be applicable.
(3) An "S corporation" shall noc be subject to the alternative tmn.i.murn tax (or
preference taX) imposed under Secdoa 23400.
(c) An "S corporation" shall be subject to the minimum tax imposed under Secuon
23153.
(d) (1) For purposes of subdivilion (b), an "S corporation" shaU be allowed a
deduction under Section 24416 (relatinl to net operatina loss deductions), but only wnh
respect to losses inc:urred d~ periods in which the corporation had in effect a vaiJd
election to be treated as an "S corporation" for purposes of this part.
(2) Section l371(b) of tbe Internal Revenue Code, relating to denial of carryovers
between "C yean" ancl "S years", thai apply for purposes of the we imposed under
subdivision (b), except as provided iD parqrapll (1) of this subdivision.
(3) The provisions of tbis subdivision sbaJl nOt a1!'ed the amount of any item of
mcome or loss computed in accordance with tbe provisions of Seetion 1366 of the Internal
Revenue Code, relating to pass·duu items to shareholders.
•
( 4) For purpoleS of subdivision (b) of Section 17'176, relating to limitations c n
loss carryovers, losses passed throup tO sbareholden of' u "S corporation," to the extent
otherwise allowable without -.ppliea1iiP. ·of that s11bdi¥iskm, s.baJJ be fully included in the
net operatina losa of that sbarehoider ._ then that ~ Shall be applied to the
entire net operating lou.
(e) For purpose~· of COID)Ndas· the ~ speci8ed in subdivision (b), an "S
corporation.. shall be allowed a dectuadon from ineome foT built-in gains and passive
investment income for which a taX has been imposed under this part in accordance with
the provisions of SectiaD 1374 of the Imemal ~ue Code, relatin& to we imposed on
certain built-in pial, or SeaioD 137S of m~ Internal' Revenue Code, relating to tax
imposed on paaM ilmstmellt
(f) For purposes of cou)puq taxes impoaed under this part, as provided in
subdivision (b) ( 1)
AD "S corpol'dcm" shall tomp~te its deductions for amortization and
depreciation iD accordaace with the provisiolls of Pan ·to (commencing with Sect1on
17001) of Division 2.
(2) The provisions of Section 465 of the Internal Revenue Code, relating to
limitation of deductions co the amount at risk. shaD be applied in the same manner as
tn the case of an individual.
•
(3) (A) The provisions of Section 469 of the Internal Revenue Code, relating to
limitations on passive aC!Mty to.es ll'ld cr~. shall be applied in the same manner as
in the cue of aD individual
·

mcome.
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For purposes of thl.S paragraph, the "adjusted gross ;nco me · J: ':~e S
shall be equal to ltS "net mcome," as determmed under Sect10n 2434 ~ Wlt:l
requ1red by this subdivision.
amendments to Secnon 1363 of the internal Revenue Cede mace
Public Law 100-647, relating to effect of eiectJon en corporat:on. hall
app!y to mcome years beginning on or after January 1. 1991.

The provisions of Section 1363(d) of the Internal Revenue Code, relam-:g ~o

recapture of LIFO benefus, shall be modified for·purposes of this part to refer to Sectlon
2590la in lieu of Section 6601 of the Internal Revenue GJde.
SECTION 51. Section 24274 of the Revenue and Taxation C:;de is repea.ed.
SECfiON 52. Section 24402 of the Revenue and Taxation Code !s arne:. Jed

~c

read:

24402. (a) A portion of the dividends received during the income year declared
from income which has been included in the measure of the taxes imposed under Chapte::2 (commencing with Section 23101), Chapter 2.5 (commencing with Section 23400), or
Chapter 3 (commencing with Section 23501) upon the taxpayer declaring the diVldend.s.
(b) The portion of dividends which may be deducted under this section shall be
as follows:
(1) ln the case of any dividend described in subdivision (a), received from a ··more
than 50 percent owned corporation," 100 percent.
(2) In the case of any dividend descnbed in subdivision (a), received from a ·:c
percent owned corporation," 80 percent.
(3) In the case of any dividend descnbed in subdivision (a), receiVed from a bank
or corporation which is less than 20 percent owned, 70 percent.
(c) For purposes of this section:
(1) The term "more than 50 percent owned corporation" means any bank
.:orporation if more than 50 percent of the stock of that bank or corporation (by vut~
and value) is owned by the taxpayer. For purposes of the preceding sentence, stocK
described in Section 1504(a)(4) of the Internal Revenue Code shall not be taken i.r1~o
account.

(2) The term "20 percent owned corporation" means any bank or corporanon Li

20 percent or more of the stock of that bank or corporation (by vote and value) is owne:::
by the taxpayer. For purposes of the preceding se:ntence, stock described m SectJCn
1504(a)(4) of the Internal Revenue Code shall not be taken into account.
SECTION 53. Section 24422.3 of the Revenue and Taxaoon Code is amended ~o

A422.3. Capitalization and inclusion in inventory costs of certain expenses sh:1.ll
be determined in accordance with Section 263A of the Internal Revenue Code.
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SECT10N 54. Sect1on 24457 of the Revenue and Taxation Code ts amended to
read:
24457. (a)

Section 304 of the Internal Revenue Code, relating to redempuon
through the use of related corporations, shall be applicable, except as otherwise proV1ded.
(b) For purposes of applying the provisions of Section 304(b )( 4) of the Intern a,
Revenue Co<ie, the term "affiliated groupn means a controlled group within the mearung
of Section 24564.
SECTION 55. Section 24533 of the Revenue and Taxation Code is amended rr:
read:
24533. (a) Section 24532 shall apply only if either ( 1) The distnbuting corporation, and the controlled corporation (or, if stock of
more than one controlled corporation is distnbuted, each of such corporations) is engaged
immediately after the distribution in the active conduct of a trade or business; or
(2) Immediately before the distribution, the distnbutins corporation had no asset.:>
other than stock or securities in the controlled corporatioDs a.ru:1 each of the controlled
corporations is engaged immediately after the diltn"bution in the active conduct of a trade
or business.
(b) For purposes of subsection (a), a corporation shall be treated as engaged :n
the active conduct of a trade or businou if and only if (1) It is engaged in the active conduct of a trade or business, or substantially all
of its assets consist of stock and securities of a corporation controlled by it (immediately
after the distnbution) which is so enpged;
(2) Such trade or business has been actively conducted throughout the five-year
penod ending on the date of the distnbution;
(3) Such trade or business was not acquired within the period described m
paragraph (2) in a transaction in which gain or loss was recognized in whole or in par::
and
( 4) Control of a corporation whidl (at the time of acquisition of control) was
conducting such trade or business (A) Was not acquired by any distributee corporation directly (or through one or
more corporations, whether through tho distributing corporation or otherwise) within the
period described in paragraph (2) and was not acquired by the distributing corporation
directly (or throu@b one or more corporations) within that period, or
(B) Was so acquired by any such corporation within that period, but, in each case
in which such control was so acqWJ:ed, It was so acquired, only by reason of transactions
m which gain or loss was not recognized in whole or in part, or only by reason of such
transact1ons combined with acquisitions before the beginning of that period.
.
(C) For purposes of this paragraph, aU distnbutee corporations which are
members of a controlled group (within the meanmg of Seetion 24564) shall be treated as
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one distnbmee
mcorne years beginning on or after January 1, 199 L Secc1cn 3: l Jt ;!;e
Code (as incorporated by Section 24481) shall apply tO any distnbutJcr..
(1
wtuch thlS section (or so much of Sections 24535 to 24539, mcius;ve. as
relates to th1s section) applies, and
(2) Which LS not in pursuance of a plan of reorgamzauon, m the same manr.er
as 1f the distribuuon were a distribution to which Chapter 2 (commencing with SectJon
23101) or Chapter 2.5 (commencing with Section 23400) applies, except that Secuon
31l(b) of the Internal Revenue Code shall not apply to any distribution of stock or
securities m the controlled corporation.
(d) ( 1) Except as provided in paragraph (2), the amendments to this secr1r.r. ::w
the act adding this subdivision shall apply to income years beginning on or after J 'nuarv
1. 1991. for dismbutions or transfers after December 15, 1987.
(2) The amendments to this section by the act adding this subdivis10n shall not
apply to any distribution after December 15, 1987, and before January 1, 1993, if:
(A) Eighty percent or more of the stock of the distributing corporation was
acquired by the distributee before December 15, 1987, or
(B) Eighty percent or more of the stock of the distributing corporaoon was
acquired by the distnbutee before January 1, 1991, pursuant to a binding written contrac~
or tender offer in effect on December 15. 1987.
For purposes of the preceding sentence, stock described in Secnon 1504( aJ( 4) of
the Internal Revenue Code shall not be taken into account.
(3)(A) For purposes of paragraph (2), all corporations which were in e:ostc:nce
on the designated date and were members of the same controlled group (as defined :n
Section 24564) which included the distnbutees on that date shall be treated as one
distnbutee.
(B) Subparagraph (A) shall not exempt any distnbution from the amendments
made to this section by the act adding this subdivision if that distnbution 1s Mth respe::t
to stock not held by the distnbutee (determined without regard to subparagraph (A)) c;n
the designated date directly or indirectly through a corporation which goes out cf
existence in the transaction.
(C) For purposes of this paragraph, the term "designated date" means the iater
of:
(i) December 15, 1987, or
( ii) The date on which the acquisitio_n meeting the requirements of paragraph (: ~
occurred.
SECftON 56. Section 24601 of the Revenue and Taxation Code is amended to
read:
24601. The prov1Slons of Sections 404, 404A., 406, 407. 419, and 419A of the
internal Revenue Code shall apply, except as otherwise provided.
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l.S am~nded

to

24652. The method of accounting for corporations engaged in farmmg shall
determmed in accordance with Section 447 of the Internal Revenue Code.

be

SECflON 57. Section 24652 of the Revenue and Taxation Code
read:

SECTION 58. Section 24667 of the Revenue and Taxation Code is amended to
read:
24667. (a) (1) Installment sales shall be treated in accordance with Sections 453.
-+SJA., 4538, and 453C of the Internal Revenue Code, except as otherwise provided.
(2) For purposes of applying the provisions of Section 453C of the Inter:;al
Revenue Code, relating to certain indebtedness treated as payment on installment
obligations, the provisions of Sections 811(c)(2), 811(c)(4), 8ll(c)(6), and 811(c)(7) of
Public Law 99-514, as modified by Section 1008(f) of Public Law 100-647, shaH apply to
mcome years beginning on or after January 1, 1988.
(3)
The provisions of Section 812 of Public Law 99-514, relating to the
disallowance of use of the installment method for certain obligations, as modified by
Section 1008(g) of Public Law 1Q0.647, shall apply to income years beginning on or after
January 1, 1988.
(b) For purposes of subdivision (a), any references in the Internal Revenue Code-to sections that have not been incorporated into this pan by reference shall be deemed
to refer to the corresponding section, if any, of this part.
(c) In the case of any taxpayer who made sales under a revolving credit plan and
was on the installment method under former Section 24667 or 24668 for the tax:payer's
last income year beginning before January 1, 1988, the provisions of this section shall be
treated as a change in method of accounting for its first income year beginning after
December 31, 1987, and all of the folloWing shall apply:
( 1) That change shall be treated as initiated by the taxpayer.
(2) That change shall be treated as having been made with the consem o• :::e
Franchise Tax Board.
(3) The period for taking into account adjustments under Article 6 (commen.:mg
with Section 24721) by reason of that chege shall not exceed four yean.
(d) The repeal of Section 453C of the Internal Revenue Code by Section 10202( a)
of Public Law 100-203, relating to repeal of the proportionate disallowance of the
mstaHment method, shall apply to dispositions on or after January 1, 1991.
(e) (1) The amendments to Section 453 of the Internal Revenue Code by Sect1an
2004 of Public Law 100-647, relating to the installment method, shall apply to income
years beginning on or after January 1, 1991.
(2) In the case of any installment obligation to which Section 453(1)(2)(B) of tne
Internal Revenue Code applies, in lieu of the provisions of Section 453(1)(3)(A) of the
Internal Revenue Code, the "tax'' (as defuled by subdivision (a) of Section 23036) for any
income year for which payment is received on that obligation. shall be increased by thl.":
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amount of mterest determmed in the manner prOVlded under Secuan 453(l)();(B) 0f tr.e
Internal Revenue Code.
3) The provtsions of Section 10202(e)(2) and 10204(b)(2)(B) of Public L:iw
203, relaung to change in method of accounting, are modified to provtde that anv
adJustments required by Section 481 of the Internal Revenue Code shall be included :-'
gross income as follows:
(A) Fifty percent in the first income year.beginning on or after January 1. 1991.
(B) Fifty percent in the second income year beginning on or after Jauuary 1.
1991.

(f) (1) The amendments to Section 453A of the Internal Revenue Code made
Section 2004 of Public Law 100·647, relating to special rules for nondealers, shall Gppiv
to income years beginning on or after January 1, 1991.
(2) In the case of any installment obligation to which Section 453A oi the lniemal
Revenue Code applies and which is outstanding as of the close of the income year, m lleu
of the provisions of Section 453A(c)(l) of the Internal Revenue Code, the "tax' (as
defined by subdivision (a) of Section 23036) for the income year shall be increased by the
amount of interest determined in the manner provided under Section 453A(c)(2) of the
Internal Revenue Code.
(3) The provisions of Section 453A(c)(3)(B) of the Internal Revenue Code, relating
to the maximum rate used in calculating the deferred tax liability, are modified
refer
to the maximum rate of tax imposed under Section 23151, 23186, or 23802, wluchever
applies, in lieu of the maximum rate of tax imposed under Section 11 of the Internal
Revenue Code.

by

SECTION 59. Section 24673.2 of the Revenue and Taxation Code is amended

~o

read:
24673.2. (a) Long·term contracts shall be accounted for in accordance \l,/"\th the
special rules set forth in Section 460 of the Internal Revenue Code ..
(b) (1) The provisions of Section 804(d) of Public Law 99-514, relating to the
effective date of modifications in the method of accounting for long-term contractS, shal:
be applicable to income yean.beJ:i.nning on or after January 1, 1987.
(2) In the case of a contract entered intO after February 28, 1986, during an
mcome year beginning before January 1, 1987, an adjustment to income shall be made
upon completion of the contract, if necessary, to correct any underreporting or over
reportin& of income, for purposes of this part, resulting from differences between state
and federal Jaw for the income year in which the contract began.
(c) In the case of a contract entered into after October 13, 1987, during an income
year beginning before January 1, 1991, an a!ijustment to income shall be made upon
co;:pletion of the contract, if necessary, to correct any underreporting or overreporting of
mcor: for purposes of this part, resulting from differences between state and federal law
for taxable years beginning prior to January 1, 1991.
(d) In the case of a contract entered into after June 20, 1988, during an income
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year begmmng before January 1, 1991, an adjustment to income shall be made upon
completion of the contract, if necessary, to correct any underreportmg or overreportmg
mcome, for purposes of this part, resulting from differences between state and federal
law for taxable years beginning prior to January 1, 1991.
(e) For purposes of applyiJli Section 460(a)(2) of the Internal Revenue Code:.
relatmg to 90 percent look-back method, any adjustment to income computed under
subdivision (b), (c), or (d) shall be deemed to have been reported in the income year
from which the adjustment arose, rather than the income year in which the contra~.:t was
completed.
SECTION 60. Section 24681 of the Revenue and Taxation Code is amendea tn
read:

24681. The provisions of Section 461 of the Internal Revenue Code, relatmg tD
the general rule for taxable year of deduction, shall be applicable. except as otherwise
proVlded.

SECfiON 61. Section 2468.5 of the Revenue and taxation Code

IS

repealed.

SECTION 62. Section 24685 is added to the Revenue and Taxation Code, to reac:

•

24685. (a) In the case of any taxpayer who elected to have former Section 2468.:
apply to its last income year beginning prior to January 1, 1991, and who is required to
change its method of accounting by reason of the amendments made by the act adding
this section, each of the following shall apply.
( 1) The change shall be treated as initiated by the taXpayer,
(2) The chanie shall be treated as having. been made with the consent of the
Franchise Tax Boar~ and
(3) The net amount of adjustments required by Article 6 (commencing v.:th Se::::,cr.
24 721) to be taken into account by the taxpayer.
(A) Shall be reduced by the balance in the suspense account under subdiY1s1on l c)
of former Section 24685 as of the close of the lUt income year beginning before January
1. 1991, and
(B) Sltall be taken into account over the twO income year period beginning with
the mcome year following that last income year, as follows:
The percemage to be
ln the case of the:
taken into account is:
50
1st Year
2nd Year
50
(b) Notwithstanding subparagrapll (B) of paragraph (3) of subdivision (a), :! the
period during which the adjustments are required to be taken into account under Article
6 (commencing with Section 24271) is les& than two years, those adjustments shall be
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taken mto account ratably over the shorter period.
SECf!ON 63. Section 24692 of the Revenue and Taxation Code ts ame:ided
re

24692. ) The treatment of passive activity losses and ;::redas ~hall be determme-.!
m accordance W1th Section 469 of the Internal. Revenue Code, except as otherwtse
proV1ded.
(b) For purposes of this part, the provisions of Section 469( d)( 2) of the Ln ternal
Revenue Code, relating to passive activity credits, are modified to refer to the following
credits:
(1) The credit for research expenses allowed by Section 23609.
(2) The credit for clirucal testing expenses allowed by Secuon 23609 S.
(3) The credit for low-income housing allowed by Section 23610.5.
( 4) The credit for certain wages paid (targeted jobs) allowed by Sect1on 23621.
(c) For purposes of applying the provisions of Section 469(i) of the Internal
Revenue Code, relating to the twenty-five thousand dollars ($25,000) offset for rentai reaJ
estate activities, the dollar limitation for the credit allowed under Section 23610.5 (relatmg
to low-income housing) shall be equal to seventy-five thousand dollars ($75,000) in lieu of
the amount specified in Section 469(i)(2) of the Internal Revenue Code.
(d) Section 502 of the Tax Reform Act of 1986 (Public Law 99-514) shall ap~ly.
(e) For income years beginning on or after January 1, 1987, the provisions of
Section 10212 of Public Law 100.203, relating to treatment of publicly traded partnerships
under Section 469 of the Internal Revenue Code, shall be applicable.
(f) The amendments to Section 469(k) of the internal Revenue Code made by
Section 2004 of Public Law 100-647, relating to separate application of section in case of
publicly traded partnerships, shall apply to income years beginning on or after January 1.
~991.

SECTION 64. Section 24990.5 of the Revenue and Taxation Code 1s amended :o
read:

24990.5.

~a)

Section 1201 of the Internal Revenue Code, relating to alternative :.n

for corporations, shall not be applicable.

(b) The provisions of Section 1212 of the Internal Revenue Code, relating ~c
ca p!tal loss carrybacks and carryovers, shall be modified as follows:
(1) Section 1212(a)(1)(A) of the Internal Revenue Code, relating to cap1tal :css
carrybacks, shall not apply.
(2) Section 1212(a)(3) of the Internal Revenue Code, relating to special rules or.
carrybacks, shall not apply.
r3) Sections 1212(b) and 1212(c) of the internal Revenue Code, :-elating .w
taxpa: crs other than a corporatkm, shall not apply.
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~he

SECTION 65. Unless otherw1se specifically provided, this act shall be appl1ed :n
compmatton of taxes for taxable or income years beginning on or after JanuaTV' :,

199L

TITI..E VI.
GENERAL PROVISIONS

SECfiON "66. If any provision of this measure or the application thereof to any
person or circumstances is held invalid, that invalidity shall not affect other provis1ons or
applicauons of the measure which can be given effect without the invalid provision or
appucatiOn, and to this end the provisions of this measure are severable.
SECfiON 67. The statutory provisions contained in this measure may r.ot ::e
amended by the Legislature except as follows:
l<~) Sections 4 and 38 through 65 may be amended by statute passed :i: e3ch
house, a majority of the membership concurring. or by a statute that becomes effec::c .. c·
only when approved by the electors.
(b) All other statutory provisions contained in this measure may be amended by
statute passed in each house by rollcall vote entered in the journal, two-thirds of the
membership concurring, or by a statute that becomes effective only when approved ov
the electors.
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LSgiSiatiVt::l Mnaty:,,
August 15, 1990

Proposition 129
"The Comprehensive Crime Reduction and Drug Control Act of 1990"
Distribution of Funds in the "Anti-Drug Superfund"
(dollars in thousands)

Fiscal
Year

Transfers
from the
General Fund
to the
Anti-Drug
Suoertund

CQntinuous AQtUOQriation§ frQm lhe Anti-Drug Sygertund
Local law
Enforcement
Boards of
Department of
Total
Suoervisors (c)
Justice (a)
Agencies (b)
$60,000

$40,000

$100,000

$22,000

120,000

80,000

222,000

407,000

22,880

124,800

83,200

230.880

1993-94

183,000

23,795

129,792

86,528

240,115

1994-95

100,000 (d)

24,747

134,984

89,989

249,720

1995-96

100,000 (d)

25,737

140,383

93,589

259,709

1996-97

100,000 (d)

26,766

145,998

97,332

270,096

1997-98

100.000 (d)

27.837

151.838

101 ,226

280.901

$173,762

$1,007,795

$671,864

$1 ,853,421

1990-91

$102,000

1991-92

459,000

1992-93

Totals

$1,551,000

Notes:
(a) For support of the Department of Justice's CrackDown Task Force Program.
For distnbution to county sheriffs' and city police departments for law enforcement and
crime prevention activities related to drugs.
\c) For distribution to county boards of supervisors for drug treatment and prevention,
probation supervision, and prosecution of drug offenders.
(d) Transfers from 1994-95 through 1997-98 based on Franchise Tax Board revenue estimates.
Because taz ·t1anges contained in the measure have already been enacted, it is not
clear whethe' 0.ny transfers would be made during this tour-year period.
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TO THE HONORABLE SECRETARY OF STATE OF CAL.IFORN1A
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We, the undersigned, registered, qualified voters of California, residents or

___ County (or City and County), hereby propose amendments to the Constitution
or California, the Code of Civil Procedure, the Evidence Code, the Government Code, the
Penal Code, and the Revenue and Taxation Code relating to crimes, and to make

appropriations and authorize the issuance of bonds relating thereto, and petition the
S~retary
rej~tion

or State to submit the same to the voters ot California for their adoption or
at the

n~

suc:ceeding general election or at any special statewide election held

prior to tb.at general election or otherwise as provided by law.

The proposed

constitutional and statutory amendmerus (fu:ll title aad text of the measure) read as
folio

•
1

Tm...E. l.
PURPOSE
SECflON 1. This act shall be known as the Comprehensive Cnme Reducuon
and Drug Control Act of 1990.
SECTION 2. We, the People of the State of California, find and declare:
(a) A.s Californians, we have the inalienable right to be free from crime, to be
secure in our homes, to be safe on our streets, and to be protected in our schools.
(b) Government has failed to assure our right to be free from crime.
( 1) Too few criminals are identified and apprehended.
(2) Those who are apprehended are accorded rights by our courts and by our state
Legislature that prevent administration of swift and sure justice, that have unnecessa. 1ly
expanded the rights of accused criminals far beyond that which is required by the Umtcd
States Constitution, that have unnecessarily added to the costs of criminal cases, that have
diverted the judicial process from its function as a quest for truth, and that have too ofte:-~
ignored the rights of crime victims. Comprehensive reforms are needed in order to
restore balance and fairness to our criminal justice system.
(3) Those who are convicted too often evade the full measure of punishment the
law was intended to provide because Califomia ~uffers. from an acute shonage of prison
capacity, often resulting in prisoners being released before serving their full terms,
frequently to return to their criminal enterprises upon release.
(c) Cortainty and swiftness of p\Uli.$bmcnt doter crime:
(1) Delays in apprehension and tbe prospect of O"'&ding apprehension altogether
diminish the dotm-ent effect of the criminal ~w.
(2) Convoluted procedures that obstruCt the pursuit of truth have protracted
criminal trials, needlessly delayiag punishment and impeQing deterrence.
(3) Inadequate prison and jail facilities lead to early offender release and the
prospect of their evading the full punishment of the law.
( 4) The death penalty is a deterrent to murder, but protracted delays in cap1tal
trials impede its effectiveness as a deterrent.
(d) Much of our crime problem can be traced to illicit drugs, particularly cocaine
and, most recently. crack cocaine. Th¢. widespread use of such drugs has conferred vast
wealth on the dealers, has contributed to the dramatic expansion of California's street
gangs. and has attracted international drug traffickers who increasingly base their
smuggling and national distnbutian in California. The lucrative narcotics trade in tum
spawns a wide range of crimes - ranging from drug-law violations to violent crimes of all
kinds. Drugs are California's largest and fastest-growing crime problem. They threaten
to overwhelm the entire criminal j\}Stice ~ from police to courts to prisons. Drugrelated crim ~ is a problem of such size and scope that it requires a comprehensive
solution.
(e) Increased efforts to prevent children from using drugs, and to treat drug
addicts, can reduce the demand for drugs, thereby di.min.ishing the profitability of the drug
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threat
drug-related cn.me.
federal government has failed to acknowledge and respond to :he ac... :e
faces because of the failure to secure our mtemarionai borders anc.:
presence here of traffickers, driven from other states by federal iaw enfor;:emem
programs. By failing to allocate the resources it has commmed 10 ather states. · ,:e
federal government has increased the concentration of drug traffickers here.
(g) Increased law-enforcement resources ..in California applied m a coordmated
program of drug-interdiction can reduce the volume of drugs poisomng ou: society and
can increase the apprehension of the traffickers.
(h) Merely increasing the rate of apprehension of criminals would clog :1lreadv
gridlocked couns. Merely increasing the rate of conviction of cnminals 1s :Jf little '/a:v·~
without prisons in which to hold them. A coordinated program to improve l:1w·
enforcement, the administration of justice, and correctional programs is necessary tt 1 dea.
effectively wtth the surge in drug-related crime and violent cnmes of all kinds.
(i) Additlonal state revenues are necessary to fund the increased law enforcement.
treatment, and crime prevention effons, which, together with speedier admmistra t1on
justice and increased prison capacity, can make Californians safer from cnme and
substance abuse. Revenues sufficient for this purpose can be raised by conformmg
California corporate tax law to federal law, and thereby closing loopholes in CaliformJ
law.
SECI10N 3. The People adopt this act for the following purposes:
(a) To provide a coordinated program that will
(1) improve law enforcemet~t and increase apprehension of criminal offenders,
(2) improve the administration of criminal justice, to assure that those accused o•
crimes are dealt with fairly and swiftly,
(3) provide the capacity to incarcerate those who commit crimes for :he full
measure of their punishment;
(b) To reform the law as developed in numerous Califorrua Supreme Ccur:
decisions and as set forth in the statutes of this state in order ~o restore balance :0 'J•.:r
cnminal justice system, to create a system in which justice is S\Vift and fair, and to create
a system in which violent criminals receive just punishment, in which crime victims and
witnesses are treated with care and respect, and in which society as a whole can be free
from the fear of crime in our homes, neighborhoods, and schools; and
(c) To provide special programs to deal with those who are responsible for a maJO<
share of the crime afflicting us all, those who use and traffic in illicit drugs.

Tm..E

n.

INCREASED DRUG INTERDicriON AND CRJl\.fiNAL

APPREHE~SION

,-:;ECTION 4. Article 7.7 (commencing with Section 16419) is added to Chapte:2 of Pa.n 2 of Division 2 of Title 2 of the Government Code, to read:

•

3

Article 7.7. California Ami-Drug Superfund
16419.
The California Anti-Drug Superfund is hereby creat~d in the State
Treasury. All moneys in the fund shall be invested pursuant to Sections 16470 through
16474. mclusive, of the Government Code.
16419.1. (a) The ControUer shall transfer from the General Fund to the CG!iforn1a
Anti·Drug Superfund an amount equal to one hundred two million dollars ($102,000,000)
by January 1, 1991, four hundred fifty-nine million dollars ($459,000,000) by July 15, 1991,
four hundred seven million dollars ($407,000,000) by January l, 1993, and one hundred
eighty-three million dollars ($183,000,000) by January 1, 1994.
(b) (1) For each fiscal year commencing on or after July 1, 1994, the Franchise
Tax Board shall make an estimate of the amount of additional revenues that will be
generated in that fiscal year by the act addini this article. This estimate shall be
transmitted to the Controller prior to the colllJ:ZJCncement of the fiscal year to which it
relates.
(2) By July 15, 1994, and by July 15 of eacil subsequent fiscal year, the Controi!er
shall transfer froiJl the General Fund to the California Anti-Drug Superfund an amount
equal to the amount determined under paragraph (1) u additional revenues for that fiscal
year.
16419.2. Notwithstanding Section 13340, all money in the California A.nti-DrJg
Superfund is hereby continuously appropriated without regard to fiscal years as follows:
(a) To the Department of Justice to implement the CrackDown Task: Force
Program specified in Section 15029 of the Government Code, or to match any available
federal funds wbicll are to be expended for similar purposes, as follows:
(1) Twenty-two Illillion doUan ($22,000,000) by July 15, 1991.
(2) Twenty-two million eight h\mdred eighty thoUsaftd dollars ($22,880,000) by July
15, 1992.
(3) Twenty-three million seven hundred ninety-five thousand dollars ($23,795,000)
by July 15, 1993.
(4) Twenty-four million seven hundred forty-seven thousand dollars ($24,747.000)
by July 15, 1994.
(5) Twenty-five million seven hundred thirty-seven thousand dollars (Sl5,737,000\
by July 15, 1995.
(6) Twenty-six million seven hWldred sixty-six thousand dollars ($26,766.000) by
July 15, 1996.
(7) Twenty-seven IXtillion eight hundred thirty-seven thousand dollars ($27,837,000)
by July 15, 1997.
(b) To the Controller for allocation to all county sheriffs' depanments and cit)'
police depar'ti:Qents in this state" to be used only for law enforcement and crime
prevention ;1ctivities related to the abuse of controlled substances, to provide added
protection for schools and neighborhoods besieged by gangs and drugs, or to match any
available federal funds which are to be expended for similar t:Wrposes, as determined tO
be necessary by the sheriffs or chiefs of police of those counties or cities, as follows:
4

m1llion dollars ($60,000,000)
January 1, 1991
One hundred twenty million dollars (S120,000,000) by Juiv 15, l<J91.
(
hundred twenty-four mlllion eight hundred thousand .Ju lar:\ $ L.. 4,800,000) by July 15. 1992.
( 4) One hundred twenty-nine milHon seven hundred nmery-two thousand c:o!la:-s
($129,792.000) by July 15, 1993.
(5) One hundred thirty-four million nino hundred eighty-four thousand dollars
($134,984,000) by July 15, 1994.
(6) One hundred forty million three hundred eighty-three thousand dollars
($140,383,000) by July 15, 1995.
(7) One hundred forty-five million nine hundred ninety-e1ght thousand Jo!lars
($145,998,000) by July 15, 1996.
( 8) One hundred fifty-one million eight hundred thirty-eight thousand dollars
($151.838,000) by July 15, 1997.
(9) (A) All funds specified in this subdivision (b) shall be distributed :o ail
panJcipating county sheriffs' departments and city police departments based upon the
most recent estimates of the population of the departments' service areas, as determined
m the manner specified by Section 11005 of the Revenue and Taxauon C:lde. For tlus
purpose, except as specified in subparagraph (B), the estimate of the populat1on ui
counties shall not include the population of city police department semce areas therem.
(B)
For a charter city and county, the total annual funds specified m
subparagraph (A) which are available to a charter city and county shall be divided equally
between the county sheriffs department and the city police department.
(c) To the Controller for ailoca.tion to all county boards of supervisors m this
state, to be used only for controlled substance treatment and substance-abuse prevention
programs (including treatment and substance-abuse prevention in schools), enhancement
of probation supervision of offenders with drug-related problems, prosecution and
processing of controlled substance offenders, or to match any available federal funds
whtch are to be expended for similar purposes, as detertllined to be necessary by those
county boards of supervisors, as follows:
(1) Forty million dollars ($40,000,000) by January 1, 1991.
(2) Eighi)' million dollars ($80,000,000) by July 15, 1991.
(3) Eighty-three million, two hundred thousand dollars ($83,200,000) by July JS.
( 4) Eighty-six million, five hundred twenty-eight thousand dollars ($86,528,000) by
July 15, 1993.
(5) Eighty-rune million, nine hundred eighty-nine thousand dollars ($89,989,000) by
July 15, 1994.
(6) Ninety-three million, five hundred eighty-nine thousand dollars ($93.589.000)
by ; ~ .. 15, 1995.
7) Ninety-seven million, three hundred thirty-two thousand dollars ($97,332.000)
by July 15, 1996.
(8)
One hundred one million, twO hundred twenty-six thousand dollars
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($101.226,000) by July 15, 1997.
(9)
All funds specified in this subdivision (c) shall be distnnuted to
particlpatmg county boards of supervisors based upon the most recent estimates of the
populauon of the participating counties as determined in the manner spec1fied hv
Secuon 11005 of the Revenue and Taxation Code.
(d) To the Controller and the Franchise Tax Board in an amount equal to then·
costs incurred in connection with their duties under thts article as those costs are
detenruned by the Department of Finance.
(e) The funds provided under thls article shall not supplant existing funds for
substance abuse programs.
16419.3. (a) On January 1, 1992, and on January 1 of each year thereafter. all
county sheriffs departments, Clty police departments, and county boards of supennsNs
which received funds in the immediately preceding fiscal year under this article shall
provide a report to the Auditor General disclosing how those funds were expended.
(b) Based on the reporu provided under subdivision (a), and any other relevant
information, the Auditor General shall make a determination as to whether the funds
received under this article were expended for proper purposes or whether those funds
supplanted other funds for substance abuse programs. On or before June 1, 1992. and
on or before June 1 of each subsequent year, the Auditor General shall report its findings
to the Legislature and the Controller.
(c) Based upon the report submitted under subdivision (b), for years beginnmg
on or after July 1, 1992, the Controller shall, for one year, withhold any funds pursuant
to this article from those county sheriffs' departments, city police departments, or county
boards of supervisors found in the r.port to have, in the preceding year, used funds
proviGed UDder this article to supplaat other funds for substance abuse purposes, or
otberv.rise did not use the funds for the purposes of this. article.
16419.4. The Joint Legislative Audit Committee shall evaluate the California
Anti-Drug Superfund program provided by this article and make a report of that
evaluation to the Legislature before January 1, 1998. The report shall include, among
other things, the following:
(a) An accounting of how the funds were expended by local law enforcement
agencies and county boards of supervisors.
(b) The effect of the program on controlled substance-related arrests, criminal
act1Vlty, and prosecutions.
(c) The effect of the program on controlled substance abuse and treatment.
16419.5. Should the Controller determine that the funds available m the California
.'\nti-Drug Superfund will not be sufticient \0 permit a given year's allocations in the
amounts provided in Section 16419.2, the Controller shall reduce the allocations to the
Departmer.t of Justice, county sheriffa' departments, city police departments1 and county
boards of supervisors by an equal percentage.
16419.6. The Controller may promulgate rules and regulations he or she deemc;
necessary to carry out the provisions of this article.
16419.7. This article shall remain in effect only until June 30, 1998, and as of thal
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date 1s repealed. A.ny funds remaining in the Callfornia A.nu-Orug Superfund em that
date are hereby appropnated to the Controller for allocation to the Department of
county sheriffs' departments, city police departments, and county ::mards
m the same proportion as provided in Sect1on 16419.2.

SEcriON 5. Section 9.5 is added to Article XIII B of the Consmuuon,

~o re:~d:

9.5. "Appropriations subject to limitation" for each entity of gover::-nent Lie r~ot
mclude appropriations from the California .A.nti-Drug Superfund. No aUJustmem rn ne
appropriation limit of any entity of government shall be required pursuant to Section 3 as
a result of revenue being deposited in or appropriated from the California Arm-DrJg
Superfund.
This section shall remain in effect only until June 30, 1998, and as of that -.:ate is
repealed.
Trn..E III.
CRIMINAL JUSTICE REFORM

SECTION 6. Section 14.1 is added to Article I of the California ConstJt'-ltJon. to
read:

14.1. If a felony is prosecuted by
preliminary hearing.

indictmen~

there shall be no postmd1ctment

SECTION 7. Section 24 of Article I of the California Constitution 1s amended to
read:
24. Rights guaranteed by this Constitution are not dependent on those guarantees
bv the C nited States Constitution.
In criminal cases the rights of a defendant tO equal protecnon of the laws, to ..;ue
process of law, to the assistance of counsel, to be personally present with counsei, to a
speedy and public trial, to compel the attendance of witnesses, to confront the Wltnesses
against him or her, to be free from unreasonable searches and seizures, to privacy insofar
as it relates to the admissibility of evidence, to not be compelled to be a witness against
hunself or herself, to not be placed twice in jeopardy for the same offense, and to not
suffer the imposition of cruel or unusual punishment, shall be construed by the cour..s of
this state in a manner consistent with the Constitution of the United States. Tms
Constitution shall not be construed by the courts to afford greater rights to crimin~ll
defendants than those afforded by the Constitution of the United States, nor shall it be
c:c-:strued to afford greater rights to minors in juvenile proceedings on criminal causes
:han ,ose afforded by the Constitution of the United States. Nothing in this secuon <.nail
'~e construed to abridge the right to privacy as it affects reproductJve choice.
This declaration of rights may not be construed to impair or deny ethers ~eta1nc::
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by the people.
SECTION 8.

Section 29 is added to Article I of the Californta Constituuon.

tc

29. ln a criminal case, the people of the State of California have the right to due
pmcess of law and to a speedy and public trial.

SECTION 9. Section 30 is added to Article I of the California Consmuuon, to
read:
30. (a) This Constitution shall not be construed by the courts to prohibit the
JOining of criminal cases as prescribed by the Legislature or by the people through the

initiative

pr~ess.

(b) In order to protect victims and witnesses in criminal cases, hearsay evidence
shall be admissible at preliminary hearings, as prescnbed by the Legislature or by the

people through the initiative process.
(c) ln order to provide for fair aDd speedy trials, discovery in criminal cases shall
be reciprocal in nature, as prescribed by the Legislature or by the people through the
initiative process.
SEcriON 10. Section 223 of the Code of Civil Procedure is repealed.
SECTION 11. Section 223 is added to the Code of Civil Procedure, to read:

223. In a criminal case. the court shall conduct the examination of prospective
jurors. However, the court may permit the parties, upon a showing of good cause, to
supplement the examination by such further inqW:y as it deems proper, or shall itself
submit to the prospective jurors upon such a showinj, such additional questions by the
parties as it deems proper. Voir dire of any prospective jurors shall, where practicable,
occur m the presence of the other juror-s in all crimirtal cases, including death penalty
cases.
Examination of prospective juron shall be conducted only in aid of the exercise
of challenges for cause.
The trial court's exercise of itS discretion in the manner in which voir dire is
conducted shall not cause any conviction to be reversed unless the exercise of that
discretion has resulted in a miscaniap of justice, as specified in Section 13 of Article V1
of the California Constitution.
SECfiON 12. Section 223.~ of the Code of Civil Procedure is repealed.
SEcriON 13. Section 1203.1 is added to the Evidence Code, to read:
1203.1.

Section 1203 is not applicable if the hearsay statement is offered at a
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as provided in Section 872 of the Penal

SECTION

Cud~

Section 189 of the Penal Code is amended to read:

murder which is perpetrated by means of a destrucuve dev1ee ~'r
explostve, knowmg use of ammunition designed primarily to penetrate metal or armor,
p01son, lying in wan, torture, or by any other kind-of willful, deliberate, and premed1:ated
killing, or which i.s committed in the perpetration of. or attempt to periletrate. arson,
rape, robbery, burglary, mayhem, lcidnappmg. train wrecking, or any act punishable under
Section 286, 288, 288a, or 289, is murder of the first degree; and all other kinds of
murders are of the second degree.
As used in this section, "destructive device" shall mean any destrucuve Lk'•lCe :1'
defined 1n Section 12301, and "explosive" shall mean any explosive as defined m Section
12000 of the Health and Safety Code.
To prove the killing was "deliberate and premeditated," it shall not be necessary
to prove the defendant maturely and meaningfully reflected upon the gravity of his or
her act.
SECTION 15. Section 190.2 of the Penal Code is amended to read:

190.2. (a) The penalty for a defendant found guilty of murder in the first degree
shall be death or confinement in st..1.te prison for a term of life W1thout the possibility of
parole in any case in which one or more of the following special circumstances has been
found under Section 190.4, to be true:
( 1) The murder was intentional and carried out for financial gain.
(2) The defendant was previously convicted of murder in the first degree ::-,r
second degree. For the purpose of this paragraph an offense committed in anothe:JUrisdicnon which if committed in California would be punishable as first or second degree
murder shall be deemed murder in the first or second degree.
(3) The defendant has in this proceeding been convicted of more than one cf:e:;se
of murder in the first or second degree.
( 4) The murder was committed by means of a destructive device, bomb, or
explosive planted, hldden or concealed in any place, area, dwelling, building or structure.
and the defendant knew or reasonably should have known that his or her act c'r ac:s
would create a great risk of death to a human being or human beings.
(5) The murder was committed for the purpose of avoiding or preventing a iav.fui
arrest or to perfect, or attempt to perfect an escape from lawful custody.
(6) The murder was committed by means of a destructive device, bomb, o,ex:plosive that the defendant mailed or delivered, attempted to mail or deliver, or cause
to
:nailed or delivered and the defendant knew or reasonably should have known that
his c. :'.er act or acts would create a great risk of death to a human being or human
beings.
(7) The victim was a peace officer as defined in Section 830. L 830.::. '330.3.
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830.31, 830.35, 830.36, 830.4, 830.5, 830.5a, 830.6, 830.10, 830.11 or 830.12, who, wrule
engaged in the course of the performance of his or her duties, was intentionally killed.
and such defendant knew or reasonably should have known that such victim was a peace
officer engaged in the performance of his or her duties; or the victim was a peace officer
as defined in the above enumerated sections of the Penal Code, or a former peace officer
under any of such secuons, and was. intentionally killed in retaliation for the performance
of hlS or her official duties.
(8) The victim was a federal law enforcement officer or agent, who, while engaged
in the course of the performance of his or her duties, was intentionally lOlled, and such
defendant knew or reasonably should have known that such victim was a federal Jaw
enforcement officer or agent, engaged in the performance of his or her duties; or the
vicum was a federal law enforcement officer or agent, an<.i was intentionally killed m
retaliation for the performance of his or her official duties.
(9) The victim was a fireman as defined in Section 245.1, who, while engaged :n
the course of the performance of his or her dudes, was intentionally killed, and such
defendant knew or reasonably should have known that such victim was a fireman engaged
in the performance of his or her duties.
( 10) The victim was a witness to a crime who was intentionally killed for the
purpose of preventing his or her testimony in any criminal or juvenile proceeding, and
the k:lllmg was not committed during the commission, or attempted commission, of the
crime to which he or she was a witness; or the victim was a witness to a crime and was
mtentionally killed in retaliation for his or her tes~ony in any criminal or juvenile
proceeding. A$ used in this paragraph, "juvenile proceodinj' means a proceeding brought
pursuant to Section 602 or 707 of the Welfare and Institutions. Code.
(11) The victim was a prosecutor or assistant prosecutor or a former prosecutor
or assistant prosecutor of any local or state prosecutor's office in this state or any other
state, or a federal prosecutor's office and the murder was intentionally carried out in
retaliauon for or to prevent the perfQrmance of the victim's official duties.
(12) The victim was a judge or former judge of any coun of record in the ioca~.
state or federal system in the State of California or in any other state of the Unned
States and the murder was intentionally carried out in retaliation for or to prevent the
performance of the victim's official duties.
(13) The victim was an elected or appointed official or former official of the
federal government, a local or state government of California, or of any local or state
government of any other state in the Yruted States and the killing was intentionally
carried out in retaliation for or to prevent the performance of the victim's official duties.
The murder was especially heinous, attocious, or cruel, manifesting
( 14)
exceptional depravity. As utilized in this section, the plva.se especially heinous, atrocious
or cruel ma;·ifesting exceptional depravity means a conscienceless, or pitiless crime which
is unnecessar.ly torturous to the victim.
(15) The defendant intentionally killed the victim while lying in wait.
( 16) The victim was intentionally killed because of his or her race. color, :-elimcn,
nationality or country of origin.
•
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murder was committed while the defendant was engaged :n or was an
the commission of.. attempted commission of, or the immediate tlight after

or :;ttempting to commit the following felonies:
Robbery in violation of Section 211 or 212.5.
(
Kldnapping in violation of Section 207 or 209.
Rape
'v10lation of Section 261.
(iv) Sodomy in violation of Section 286. The performance of a lewd or lascivious act upon person of a c!:Jid unde; :he
age of 14 in violation of Section 288.
(vi) Oral copulation in violation of Section 288a.
(vii) Burglary in the first or second degree in violation of Section -1.60.
(viii) Arson in V1olation of subdivision (b) of Section 451.
(ix) Train wrecking in violation of Section 219.
(x) Mayhem in violation of Section 203.
(xi) Rape by instrument in violation of Section 289.
( 18) The murder was intentional and involved the infliction of torture.
(19) The defendant intentionally killed the victim by the admimstrauon of p01so:;.
(b) Unless an intent to kill is specifically required under subdivision (a) for a
spec1a1 circumstance enumerated therein, an actual killer as to whom such spec::J.i
c:rcumstance has been found to be true under Section 190.4 need not have had anv mtent
to kill at the time of the commission of the offense which is the basis of the spec;ai
circumstance in order to suffer death or confinement in state prison for a term of life
without the possibility of parole.
(c) Every person not the actUal killer who, with the intent to kill, aids. abets.
counsels, commands, induces, solicits, requests, or assists any actor in the commission of
murder in the first degree shall suffer death or confinement in state prison for a term of
life without the possibility of parole, in any case in which one or more of the spec:a'
circumstances enumerated in subdivision (a) of this section has been found to be trt.:e
under Section 190.4.
(d) Notwithstanding subdivision (c), every person not the ac:ual killer. wnc:, .,,,tr-.
reckless indifference to human life and as a major panicipant, aids, abets, counse!s.
commands, induces, solicits, requests, or assists in the commission of a felony enumerate~'
:n paragraph (17) of subdivision (a), which felony results in the death of some person cr
persons, who is found guilty of murder in the first degree therefor, shall suffer death c ~
confinement in state prison for life without the possibility of parole. in any case in w hie:-.
a special circumstance enumerated in paragraph (17) of subdivision (a) of this section ~c.s
been found to be true under Section 190.4.
(e) The penalty shall be determined as provided in Sections 190.1, 190.2. 190.3.
190.4, and 190..5.
i)

~'SCTlON 16.

190.41.

Section 190.41 is added to the Penal Code, to read:

~otwithstanding Section 190.4 or any other provision of l8w. the cc;;-:-:..:s
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delict1 of a felony-based special circumstance enumerated in paragraph ( 17) of subdi"'lSJOn
(a) of Section 190.2 need not be proved independently of a defendant's extrajudic1al
statement.
SECTION 17. Section 190.5 of the Penal Code is amended to read:

190.5. (a) Notvl'ithstanding any other provision of law, the death penalty sh;_j!J nut
be imposed upon any person who is under the age of 18 at the time of the commission
of the crime. The burden of proof as to the age of such person shall be upon the
defendant.
(b) The penalty for a defendant found guilty of murder in the first degree, m anv
case in which one or more special circumstances enumerated in Section 190.2 or 190.:5
has been found to be true under Section 190.4, who was 16 years of age or older and
under the age of 18 years at the time of the commission of the crime, shall be
confinement in the state prison for life without the possibility of parole or. at the
discretion of the coun, 25 years to life.
(c) The trier of fact shall determine the existence of any special circumstance
pursuant to the procedure set forth in Section 190.4.
SECTION 18. Section 206 is added to the Penal Code, to read:
206. Every person who, with the intent to cause cruel or extreme pain and
suffering for the purpose of revenge, enonion, persuasion, or for any sadistic purpose,
inflicts great bodily injury as defined in Section 12022.7 11pon the person of another, is
guilty of tenure.
The crime of torture does not require any proof that the victim suffered pain.

SECTION 19. Section 206.1 is added to Penal Code, to read:
206.1. Torture is punishable by imprisonment in the state prison for a term of life.

SECTION 20. Section 859 of the Penal Code is amended to read:

•

859. When the defendant is char.ged with the commission of a public offense over
which the superior coun has original jurisdiction, by a written complaint subscnbed unde:oath and on file in a coun within the county in which the public offense is triable, he or
she shall, without unnecessary delay, be taken before a tnagistrate of the coun in which
the complaint is on file. The magistrate shall immediately deliver to the defendant a copy
of the comp!aint, inform the defendant that he or she has the right to have the assistance
of counsel, &k the defendant if he or she des1res the assistance of counsel, and allow the
defendant reasonable time to send for counsel. However, in a capital case, the court
shall inform the defendant that the defendant must be represented in court by counsel at
all stages of the preliminary and trial proceedings and that the representation will be at
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the
expense if the defendant is able to employ counsel or at pubbc expense
if he or she is unable to employ counsel, inquire of him or her whether he or she ls able
to employ counsel and, if so, whether the defendant desires to employ ..:ounsel of the
defendant's choice or to have counsel assigned for him or her, and allow the defendant
a reasonable time to send for his or her chosen or assigned counseL The magJstrau:
must, upon the request of the defendant, require a peace officer tO take a message to am
counsel whom the defendant may name, in the. judiciai district in which the court :s
situated. The officer shall, without delay and without a fee, perform thai. duty. If the
defendant desires and is unable to employ counsel, the court shall ass1gn counsel to
defend him or her, in a capital case, if the defendant is able to employ counsel and e1ther
refuses to employ counsel or appears without counsel after having had a reasonable tlr:-Je
to employ counsel, the court shall assign counsel to defend him or her. U it appea1 s that
the defendant may be a mmor, the magistrate shall ascertain whether that is the case.
and if the magistrate concludes that it is probable that the defendant is a mmor. he or
she shall immediately either notify the parent or guardian of the minor. by telephone or
messenger, of the arrest, or appoint counsel to represent the minor.
SECTION 21. Section 866 of the Penal Code is amended to read:
866. (a) When the examination of witnesses on the part of the people is closed.
any witness the defendant may produce shall be sworn and examined.
Upon the request of the prosecuting attorney, the magistrate shall require an offer
of proof from the defense as to the testimony expected from the witness. The magjstrate
shall not permit the testimony of any defense witness unless the offer of proof discloses
to the satisfaction of the maiistrate, in his or her sound discretion, that the testimony of
that witness, if believed, would be reasonably likely to establish an affinnative defense,
negate an element of a cr.me charged, or impeach the testimony of a prosecution witness
or the statement of a declarant testified to by a prosecution witness.
(b) It is the purpose of a preliminary examination to establish whether there exists
probable cause to believe that the defendant has committed a felony. Tne exarnmatlon
shall not be used far purposes of discovery.
(c) This section shall not be construed to compel or authorize the taking of
depositions of witnesses.
SECTION 22. Section 871.6 is added to the Penal Code, to read:
871.6. If in a felony case the magistrate sets the preliminary examination beyond
the time specified in Section 859b, in violation of Section 859b, or continues ~he
preliminary hearing without good cause and good cause is required by law for ~u,:h a
con.
3.nce, the people or the defendant may file a petition for writ of mandate or
prah.:~" .. c:;n in the superior court seeking immediate appellate review of the ruling setting
the heanng or granting the continuance. Such a petition shall have precedence aver aU
other cases in the court to which the petition is asSigned. If the superior court grants a
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peremptory writ, it shall issue the wnt and a remittitur three court days after ns dec1s10n
becomes final as to the court if this action is necessary to prevent mootness or to prevent
frustration of the relief granted, notwithstanding the rights of the parties to seek reVJew
m a court of appeaL When the superior court issues the writ and remittitur as pro"1ded
:n this section, the wnt shall command the magistrate to proceed with the prellmina rv
hearmg without further delay, other than that reasonably necessary for the pames ~u
obtam the attendance of their witnesses.
The court ~ appeal may stay or recall the issuance of the writ and remmnur.
The failure of the court of appeal to stay or recall the issuance of the writ ·and remittitur
shall not deprive the parties of any right they would otherwise have to appellate reV1ew
or extraordinary relief.

SEcriON 23. Section 872 of the Penal Code is amended to read:
872. (a) If. however, it appears from the examination that a public offense has
been committed, and there is sufficient cause to believe that the defendant is guilty, the
mag1strate shall make or indorse on the complaint an order, signed by him or her, to the
followmg effect: "It appearing to me that the offense in the within complaint mentioned
(or any offense, according to the fact, stating generally the nature thereof), has been
committed, and that there is sufficient cause to bel..ieve that the wjthin named AB. is
guilty, I order that he or she be held to answer to the same."
(b) Notwithstanding Section 1200 of the Evidence Code, the finding of probable
cause may be b&sed in whole or in part upon tho sworn testimony of a law enforcement
officer relating the statements of declarants made out of court offered for the truth of the
maner assened. Any law enfcrrcement officer tastifying as to hearsay statements shall
either have five years of law enforcement experience or have completed a tnri:ning course
certified by the Commiuion on Peace Offioer Standards and Training which includes
training in the investigation and reporting of cases and testifying at preliminary hearings.

SEcriON 24. Section 954.1 is added to the Penal Code, to read:
954.1. In cases in which two or· more different offenses of the same class of crimes
or offenses have been charged together in the same accusatory pleading, or where two o:more accusatory pleadings charging offenses of the same class of crimes or offenses nave
been consolidated, evidence concerning one offense or offenses need not be admissible as
to the other offense or offenses befure the jointly charged offenses may be tried together
before the same trier of fact.

SEcriON 25. Section 987.05 is added

to the Penal Code, to read:

987.05. In assigning defense co,unse.l in felony cases, whether it be the public
defendrr or private counsel, the court shall only assign counsel who represents, on tbe
record, that he or she will be ready to proceed with the preliminary hearing or trial, as
14

the ume prOVIsions prescribed m th1s c0ae
:1r:
except in those unusual cases where the coun finds t!1a L. C.uc
the
:11e
case, counsel cannot reasonably be expected to be ready w1th
""''"""'"' if
or she were to begin preparing the case forthwith and con ue ·
diligent and constant efforts to be ready. In the case where the ume
preoar:ltJUn
preliminary heanng or trial is deemed greater than the statutory t:me, the coun ;na.:
set a reasonable time period for preparation. lD making this derenninatior, :he cour:
not consider counsel's convenience, counsel's calendar conflicts. or counsel's otne:ousmess. The court may ailow counsel a reasonable time to become familiar w1th :he
case in order to determine whether he or she can be ready. In cases where counse:. :ltter
makmg represemat10ns that he or she will be ready for prelimmary examma non
:r :aL
and wnhout good cause is not ready on the date set, the coun may relieve cour.s .... ::-.'m
the case and may impose sanctions upon counsel, including, but not limited to. finumg me
assigned counsel in contempt of court, imposing a fine, or denying any public funds as
compensation for counsel's services. Both the prosecuting attorney and defense counsel
shall have a right to present evidence and argument as to a reasonable length of time
preparation and on any reasons why counsel could not be prepared in the set time.
SECfiON 26. Section 1049.5 is added to the Penal Code. to read:

1049.5. In felony cases, the court shall set a date for trial wr..1ch is withi.'l 60 days
of the defendant's arraignment in the superior coun unless, upon a showing of good cause
as prescnbed in Section 1050, the coun lengthens the time. If the coun. after a heanng
as prescnbed in Section 1050, finds that there is good cause to set the date ior trial
beyond the 60 days, it shall state on the record the facts proved that jusofy its findL"lg.
A statement of facts proved shall be entered in the minutes.
SECTION 27. Section 1050.1 is added to the Penal Code, to read:

1050.1. In any case in which two or more defendants are jointly cbargec 1:1 [::J'='
same complaint, indictment, or information. and the coun or magistrate, for good cat.:se
shown, continues the arraignment, preliminary hearing, or trial of one or more defendan:s.
the continuance shall, upon motion of the prosecuting attorney, constitute good cause :o
continue the remaining defendants' cases so as to maintain joinder. The court or
:nagistrate shall not cause jointly charged cases to be severed due to the unavailabtlity or
unpreparedness of one or more defendants unless it appears to the coun or magistrate
that it will be impossible for all defendants to be available and prepared within a
reasonable period of time.
SECTION 28. Chapter 10 (commencing with Section 1054) 1s added m Title 6 of
of the Penal Code, to read:

CHA.PTER 10. DISCOVERY
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to

the followmg

requmng timely pretnal

al

discovery.

)
save court
be conducted mformallv
is requested.
between
among the
necessity for frequent mterruv1ons
(c) To save court time
and postponements.
danger, harassment, and undue delay
(d) To protect victims and Witnesses
of the proceedings.
criminai cases except as provided
l<.:) To provide that no
or
as
mandated by the Constitution of
by this chapter. other express statutory
the U mted States.
1054.1. The prosecuting
to the defendant or his or her
attorney all of the following materials
information, if it is in the pos.sess10n of the
prosecuting attorney or if the prosecuting attorney lrnows it to be in the possession of
the investigating agencies:
persons the prosecutor intends to call as
(a) The names and addresses
witnesses at trial.
(b) Statements of all defendants.
(c) All relevant real evidence
obtained as a part of the investJgc.tion uf
the offenses charged.
(d) The existence of a felony conviction of any material witness whose credibility
is likely to be critical to the outcome of the trial.
(e) Any exculpatory evidence.
(f)
Relevant written or
statements of witnesses or reports of the
statements of witnesses whom the prosecutor intends to call at the trial. including any
reports or statements of experts made in conjunction with the case, including the results
of physical or mental examinations, scientific tests, experiments, or comparisons which the
prosecutor intends to offer in evidence at the trial.
1054.2. No attorney may disclose or permit to be disclosed to a defendant the
address or telephone number of a victim or witness whose name is disclosed to the
attorney pursuant to subdivision (a) of
1 unless specifically ~rmitted to do
so by the court after a hearing and a
of good cause.
1054.3. The defendant and his or her attorney shall disclose to the prosecunng
attorney:
(a) The names and addresses
persons, other than the defendant, he or she
mtends tu ':all as witnesses at ttial, together with any relevant written or recorded
statements
'bose persons, or, reports
the statements of those persons, including any
reports or statements of experts made in connection with the case, including the results
of physical or mental examinations, scientific tests, experiments, or comparisons which the
defendant intends to offer in evidence at the trial.
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(b)

e'V'idence which the defendant intends to offer m eV1dence

Jt

the

maL
10.54.4. ~othing in this chapter shall be construed as limiting any law enforcement
or prosecuting agency from obtaining nontestimonial e'V'idence to the extent pemmte(J hv
law on the operative date of this section.
1054.5.
) No order requiring discovery shall be made in criminal cases excer:;t
as proVlded in this chapter. This chapter shall be-the only means by which the ~de:1Gant
may compel the disclosure or production of information from prosecuting attorneys, law
enforcement agencies which investigated or prepared the case against the defendant or
any other persons or agencies which the prosecuting attorney or investigating agencv may
have employed to assist them in performing their duties.
(b) Before a party may seek court enforcement of any of the disclosures re~~urred
by this chapter, the party shall make an informal request of opposing counsel for the
desired materials and information. lf within 15 days, the opposing counsel fails to provide
the materials and information requested, the party may seek a court order. LJpon a
showing that a party has not complied with Section 1054.1 or 1054.3 and upon a sho'W1ng
that the mo'V'ing party complied with the informal discovery procedure proV1ded in thls
subdivision, a court may make any order necessary to enforce the provisions of th1s
chapter, including, but not limited to, immediate disclosure, contempt proceedir.gs,
delaying or prohibiting the testimony of a witness or the presentation of real eVJdence,
continuance of the matter, or any other lawful order. Further, the court may advise the
JUry of any failure or refusal to disclose and of any untimely disclosure.
(c) The court may prohlbit the testimony of a witness pursuant to subdivision (b)
only if all other sanctions have been exhausted. The court shall not dismiss a charge
pursuant to subdivision (b) unless required to do so by the Constitution of the United
States.
1054.6. Neither the defendant nor the prosecuting attorney is required to disclose
any materials or information which are work product as defined in subdivision (c) of
Section 2018 of the Code of Civil Procedure, or which are privileged pursuant to an
express statutory pro'V'ision, or are privileged as provided by the Consntut1on Jf ~!".~
United States.
1054.7. The disclosures required under this chapter shall be made at least 30 days
prior to the trial, unless good cause is shown why a disclosure shouid be denied.
restncted, or deferred. If the material and inform.ation becomes known to, or comes into
the possession of, a party within 30 days of trial, disclosure shall be made ur.mediateiy,
unless good cause is shown why a disclosure should be denied, restricted, or deferrec.
"Good cause" is limited to threats or posSible danger to the safety of a victim or witness.
possible loss or destruction of evidence, or possible compromise of other mvestigations bv
law enforcement.
Upon the request of any party, the court may permit a showing of good cause for
the - ·a1 or regulation of disclosures, or any portion of that showing, to be made m
camera. A verbatim record shall be made of any such proceeding. lf the court enters an
order granting relief following a showing in camera, the entire record of the showing shall

17

ava1labie to 3n

be sealed
appellate ;;ourt
after
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1385.1.
not stnke or

nolo contendere
inclusive.

read:

law, a judge sha)!
a plea of guilty ::.;r
Sections 190.1 to 190.5,

SECTION
SECTION
1511

to read:

beyond the period of

. or continues the hearing
by law for such a
or prohibition in the
ruling setting the trial or
over all other cases in
linllted to, cases that
peremptory writ, it shall
............. u becomes final as to that
""~""""'''"''IT frustration of the relief
for review in the
remittitur as provided
with the criminal case
parties to obtain the
attendance

The Supreme Court's
not deprive the ,.,.(!,..,,...,,., ...
review in the Supreme

SECTION

writ and remittitur.
writ and remitntur shall
to file a petition for

is added to Title 7 of

3

to read:
Article

General Provisions

A.s
this chapter, the following terms have the followmg meanmgs.
a) "Committee" means the Emergency Correctional Facility Finance Commmee
created pursuant to Secnon 7462.
•
(b) "Fund" means the Emergency Correctional Facility Bond f. und creme<.!
pursuant to Section 7455.
(c) The primary purpose of the facilities authorized by this mJe shall be tc hcuse
inmates with drug abuse problems in order to provide them \lllth ( 1) a dr~.;g-tree
environment. and (2) drug treatment programs which shall also be integrated Wlth ~,.Hole
and probation supervision programs.
(d) Cost efficiency of construction and operation and effectiveness of treatme;H
shall be of paramount concern. Facilities authorized by this section shall be constr~Jc:ed
Wlthm the limits of the appropriation except as authorized by the Joint Prison
Construction and Operations Committee of the Legislature. The facilities shall be
designed and constructed using an efficient and effective low-cost design.

Article 2. Emergency Correctional Facilities
7455. The proceeds of bonds issued and sold pursuant to this chapter shall ~e
deposited in the Emergency Correctional Facility Bond Fund, which is hereby created.
7456. (a) Money in the fund, up to a limit of three hundred six million dollars
($306,000,000) may be available for the acquisition and construction of state correctional
facilities. For that purpose, acquisition includes the purchase of property, the lease or
property for a period of not Jess than 20 years, and any other acquisition of property that
grants a right to occupy the property for at least 20 years, and construction inciudes tne
remade ling of e::asting facilities.
(b) Money in the fund, up to a limit of four hundred thirty-four million dollars
($434,000,000) shall be available for the acquisition and constructlOn of local and reg10nal
confinement and treatment facilities for the housing of prisoners who might otherwise ~e
housed in county jails.
Article 3. Fiscal Provisions
7460. Bonds in the total amount of seven hundred forty million aouar::.
($740,000,000), or so much thereof as is necessary, may be issued and sold to prov1de a
fund to be used for carrying out the purposes expressed in this chapter and to be used
to ,~:'"':lburse the General Obligation Bond Expense Revolving Fund pursuant to SectiOn
1672. ~
the Government Code. The bonds sha~ when sold, be and constitute a valid
and binding obligation of the State of California, and the full faith and credit of the State
of California is hereby pledged for the punctual payment of both principal of, and interest
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or desirable to issue
L"le actions specified :n
Successive issues of

time as

year, and it
coUectJOn

revenues of the state,
interest on, the bonds each
any duty in regard to the
act which is necessary to
hereby
the purposes of trus

and interest on, bonds
interest become due and
provisions of Secnon 7 466,

the arne
for the

out this chapter.
7467.

Director of Finance may
amount or amounts not to exceed
by the committee to be sold
vvithdrawn shall be deposited
shall be returned to the
for the purpose of carrying
from premium and accrued

be reserved m the fund and ;,hall be :iV;dlable tor trans:er tu
as a credit to expenditures for bond rnterest.
bonds may be refunded in accordance w1th Article 6 (commencing wHh
6780)
Chapter 4 of Part 3 of Division 4 of Title 2 of the Government
7469. Tne People hereby find and declare that, inasmuch as the proceeds fror.:
the sale of bonds authorized by this chapter are not "proceeds of taxes· as that term is
used in Article XIII B of the California Constitutien, the disbursement of these ;Jroceeds
is not subject to the limitations imposed by that article.
SECT10N 35. (a) The Department of Corrections is hereby authori::~d to
construct and establish confinement and treatment facilities totalling 8,()()) beds. toti~tner
\I{Jth necessary service facilities.
(b) The facilities authonzed by this section shall be used for the confinemem and
treatment of inmates committed to the Department of Corrections.
(c) Preference for construction shall be given .to a site on federal property ::1 the
MoJave Desert.
(d) The department may acquire property for the purposes of th1s secuon l:y
purchase, by lease with a term of at least 20 years, or by any similar arrangement that
provides the department with the right to occupy the property for at least 20 years.
Construction may include the adaptation of existing facilities.
(e) Any contract or subcontract for the construction of facilities authonzed by
this section shall provide for payment of wages to all workers no less than the general
prevailing rate of per diem wages for work of a similar character in the locality in which
the work is performed. and no less than the general prevailing rate of per diem wages for
holiday and overtime work.
SECTION 36. (a) The Department of Corrections is authorized to construct and
establish confinement and treatment facilities to house prisoners who might otherw~se be
housed m county jails. These facilities shall be operated by counties, as authorized by
law. Counties may contract with the Department of Corrections to operate all or any
portion of these facilities.
(b) Faci..ities with a total capacity of 6,000 beds shall be located in southern
C..alifomia. For that purpose, "southern California" means the Count1es of Santa Barbara.
Ke:-n, and San Bernardino, and the more southerly counties.
(c) Other facilities, haVlng a capacity of 4,000 beds, sha!l be located in north em
Caiuomia in the vicirtity of the counties bordering the San Francisco Bay.
(d) Sections 6029 and 6030 of the Penal Code shall not apply to facilities
constructed under this section.
(e) Any contracr or subcontract for the construction of facilities authorized by
":(:':ion shall provide for payment of wages to all workers no less f.41an the general
prev;:. · rate of per diem wages for work of a similar character in the locality in which
the wor~ is perfonned, and no less ·than the general prevailing rate of per diem wages for
holiday and overtime work.
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SECT10N 38.

is appropriated
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Revenue and Taxation Code, to

read:

17008.5.
to cer..ain publicly traded
begUuting on or ~er
100-203 shall apply.
(b) The
Sectlon 2004 of Public
treated as corporations,

SEcrlON

Revenue Code, relating
shall apply to taxable years
10211( c)(2) of Public Law
Revenue Code made by
publicly traded partnerships
bei::r..."l!un£Z on or after January 1, 1991.
Taxation Code is amended to

read:

17062. (a)

In

tmposed for each
(1

by this pan, there is hereby
if any, of

The tentanve

( 2)
regular tax
(b) 1purposes
(1) The tentative
to 59, inclusive. of the
(2) The

following shall apply:
in accordance \1/ith Sec:ions 55
as otherwise provided in this part.
tax Unposed by Section 17041 or

( commencmg

W1th

taxes paid to other states allowed by
18001).
provisions
Secuon 55(b )(1) of the Internal Revenue Code snu

'-'"'"'""" ... to prov~de that the tentative rnimmurn tax for the taxable year shall be
to 7 percent
so much of the alternanve mi.1umum taxable income for ~he taxable yeJ.r
as exceeds the exemption amount, reduced by the alternative credit for taxes p:ild ~::_'
ather states as allowed by Chapter 12 ( commencmg with Section 18001 ).
(B) In the case of a nonresident or part-year resident, the tentative rnirumum tax
shall be computed as if the nonresident or pan-year resident were a resident for the
entire year rnultipiied by the ratio of California adjusted gross income (as modified for
purposes of this chapter) to total adjusted gross income from all sources (as modified for
purposes of computing the tax under subparagraJ;h U\ ·
purposes of th1s chapter).
and gross income from aU sources, the net operating loss deduction provided in ::ie-.:t1on
56( d) of the Internal Revenue Code shall be computed as if the taxpayer were a resident
for all prior years.
(C) For purposes of this section, the term "California adjusted gross income'
mcludes each of the following:
(i) For any period during which the taxpayer was a resident of this state (as
defined by Section 17014), all items of adjusted gross income (as modified for purposes
of this chapter), regardless of source.
(ii) For any period during which the taxpayer was not a resident of this state,
only those items of adjusted grass income (as modified for purposes of this chapter)
which were derived from sources within this state, determined in accordance with Chapter
11 (commencmg with Section 17951).
( 4) (A) If there was a deferral of preference tax under former Section 17064.8
for any taxable year beginning before January 1, 1987, and the amount of the deferred
tax has not been paid for any taxable year beginning before January 1, 1987, the amount
of the net operating loss canyovers which may be carried to taxable years beginning after
December 31, 1986, for purposes of this chapter, shall be reduced by the amount of the
tax preferences attnbutable to the deferred tax which has not been paid.
(B) In the case of a net operating loss allowed to be carried foi"'Nard uncer
subdivision (d) of Section 17276, subparagraph (A) shall apply to the extent that such a
loss would have resulted in a deferred tax under prior law.
(5) The provisions of Section 57(a)(5) of the Internal Revenue Code, relating ro
tax-exempt interest shall not be applicable.
(6) The provisions of Section 59(a) of the Internal Revenue Code, relating to :re
alternative minimum tax foreign tax credit, shaD not be applicabie.
(7) Section 56(b)(l)(E) of the Internal Revenue Code, relating to standard
deduction and deduction for personal exemptions not allowed, is modified, for purposes
·· ' part. to deny the standard deduction allowed by Section 17073.5.
SECTION 40. Section 17094 of the Revenue and Taxation Code is repealed.
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Code 1s amended to
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Internal Revenue
obligations, shall not be
(b) (1) lf an
applying the provisions
mdebtedness treated as a
81l{c)(2). 811(c)(4), 811

SectJOn 453C of the
as payment on mstaUment
), ~hen for purposes of
Revenue Code, relating to certam
the provisions of Sections
14, as modified by Secnon

1008(f) of Public Law
Law 99-514, relating to th(:
(2)
The provisions
obligations
as modified by Section
dJsallowance of use of
years beginning on or after January
1008(g) of Public Law 1
1, 1987.
Revenue Code by Section 10202( a)
(c) The repeal
proportionate
disallowance of the
of Pubhc Law 100-203,
years beginning on or after
Installment method, shall
January 1, 1991.
Internal Revenue Code by Section
(d) (1) The amendments
2004 of Public Law 100--647,
installment method, shall apply to taxable
years beginning on or after
(2) In the case
to which Section 453(1)(2)(B) of the
Internal Revenue Code applies,
provisions of Section 453(1)(3)(A) of the
Internal Revenue Code, the tax
Section 17041 or 17048 for any taxable
year for which payment is
shall be increased by the amount
of interest determined in the manner provided under Section 453(1)(3)(B) of the Internal
Revenue Code.
a."'!d 10204(b)(2)(B) of Public Law
(3) The provisions of
100-203, relating to change in method of accounting, are modified to provide that any
adjustments required by Section 481
b1ternal Revenue Code shall be included in
gross income as follows:
(A) Fifty percent in the
beginning on or after January 1, 1991.
(B) Fifty percent in
beginning on or after January 1, 1991.
(e) ( 1) The amendments to Section 453A of the Internal Revenue Code made
by Section 2004 of Public Law 100-647,
to special rules for nondealers. shall apply
to taxable years beginning on or after January
1991.
(2) In
ca.Se of any instalfment obligation to which Section 453A of the Internal
Revenue Code "":.iplies and
as
the close of the taxable year, in lieu
of the provisions of Section
of t,.;,e Internal Revenue Code, the tax imposed
under Section 17041 or 17048
year shall be increased by the amount of

mterest
Revenue Code.
The provisions of Section 453A(c)(3)(B) cf the Internal Revenue ·~;de.
maximum rate used in calculating the deferred tax liability, are mod1fied
maximum rate of tax imposed under Section 17041 in lieu of the ma:Gmum
tax tmposed under Section 1 or 11 of the Internal Revenue G;de.

SECTION 43. Section 17561 of the Revenue and Taxauon Code 1s amended ;o
read:
l756L 1a) For purposes of this pan. the provisions of Section -+69(d)(2) ()I :r.e
internal Revenue Code, reiating to passive activity credits, are modified to reier ·o ·he
fol!owmg credits:
(1) The credit for research expenses allowed by Sectmn 17052.12.
(2) The credit for cenain wages paid (targeted jobs) allowed by Section 1...,053. 7
( 3) The credit for clinical testing expenses allowed by Section 1705 7.
( 4) The credit for low-income housing allowed by Section 17058.
(b) For purposes of applying the provisions of Section 469(i) of the Internal
Revenue Code, relating to the twenty-five thousand dollars ($25,000) offset for rental real
estate activities:
(1) The dollar limitation for the credit allowed under Sect1on 17058 (relatmg t:~
low-income housing) shall be equal to seventy-five thousand dollars (S75,000) 1n lieu of
the amount specified in Section 469(i)(2) of the Internal Revenue Code.
(2) The term "adjusted gross income," as defined in Section 469(i)(3)(D ), shall
mean the amount required to be shown as adjusted gross income on the federal tax
return for the same taxable year determined without regard to (A) Any amount includible in gross income on the federal tax return under
Section 86 of the Internal Revenue Code.
(B) Any amount allowed as a deduction on the federal tax return under Section
2!9 of the Internal Revenue Code.
(C) Any passive activity lQSS.
(c) Section 502 of the Tax Reform Act of 1986 (Public Law 99-514) shall apply.
(d) For taxable years beginning on or after January 1, 1987, the provlSlons of
Secrion 10212 of Public Law 100-203, relating to treatment of publicly traded partnerships
under Section 469 of the Internal Revenue Code, shall be applicable.
(e) The amendments to Section 469(k) of the Internal Revenue Code made by
Sect1on 2004 of Public Law 100-647, relating to separate application of Section ~69 ;n
case of publicly traded pannenhips, shall apply to taxable years beginning on or after
January 1, 1991.

SEcriON 44. Section 17563 of the Revenue and Taxation Code is amended ~o
read:

•
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Secnon 463 of tne
beg1nning prior
method of accountmg by
each of the followmg

Internal
to January 1,
reason
the
shall apply:
( 1) The
(2) The change
Franchise Tax Board.
(3) The net amount
Section 17551) to be taken
(A) Shall be
of the Internal Revenue
January 1, 1991, and
(B) Shall be taken into account
the taxable year following that

the consent

~f ~he

Chapter 6 ( commencmg with
account. under Seen on 463( c)
year

beginmng before

two taxable year period beginning \VIth
as follows:
The percentage to be
In the case of the:
taken into account is:
1st Year
50
2nd Year
50
(b) Notwlthstanding
paragraph (3) of subdivision (a). if ~he
period during which the adjustments are
to be taken into account under Chapter
6 (commencing with Section 17551 is less than two years, those adjustments shall be
taken into account ratably over the shorter period.
SECTION 45. Section 17564

Revenue and Taxation Cede is amended to

read:
17564. (a) Long-term contracts
be accounted for in accordance with the
special rules set forth in Section 460
the Internal Revenue Cede.
(b) (1) The provisions
804(d) of Public Law 99-514, relating to the
effective date of modifications
t.~e method of accounting for long-term contracts, shall
be applicable to taxable years beginning on or after January 1, 1987.
(2) I.n the case of a contract emered into after February 28, 1986, during a
taxable year beginning before January
1987, an adjustment to income shall be made
upon completion of the contract,
necessary, to correct any underreporting or
overreporting of income, for purposes
this part, resulting from differences between
state and federal law for the taxable year in which the contract began.
(c) In the case of a contract
into after October 13, 1987, during a taxable
year beginr
before January 1, ~ 1991, an adjustment to income shall be made upon
completion c. ~ne contract, if necessary, to correct any underreporting or overreporting of
income, for purposes of
this part., resulting from differences between state and fede:-ai
law for taxable years beginning prior to January 1, 1991.
(d) I.n the case of a contract entered into after June 20. 1988, during a taxable
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January 1. 1991, an adJUStment to mcome shall :Oe "'~C.:e. u
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purposes of this part, resulting from differences between state and feder:Il
years beginning prior to January 1, 1991.
purposes of applying Section 460(a)(2) of the Internal Revenue G!de.
percent look-back method, any adjustment to income computed under
(b),
or (d) shall be deemed to have been reported in L.fJe taxable ye:1r
the adjustment arose, rather than the taxable year in which the contract was

year be gin rung
completion

mcome.
law
reiaung to
subdivision
from which
completed.

SECTION 46.

Section 23038.5 is added to the Revenue and TaxatJon Code. rc;

read:
23038.5. (aJ The provisions of Section 7704 of the internal Revenue Cude, rr:J~Jtmg
certain publicly traded partnerships treated as corporations, shall apply to income vears
beginning on or after January 1, 1991, except that Section 10211( c )(2) of Public [_.,3w
100-203 shall apply.
(b) The amendments to Section 7704 of the Internal Revenue Code rna lie by
Section 2004 of Public Law 100-647, relating to certain publicly traded partnerships
treated as corporations, shall apply to income years beginning on or after January 1, 1991.

to

SECfiON 47. Section 23456 of the Revenue and Taxation Code is amended to
read:

23456. For purposes of this part, Section 56 of the Internal Revenue Code 1s
modified as follows:
(a) (1) Section 56(a)(2) of the Internal Revenue Code, relating to rninmg
exploration and development costs, shall apply only to expenses incurred during ir:corne
years beginnh"lg on or after January 1, 1988.
(2) Section 56(a)(5) of the Internal Revenue Code, relating to pollutiOn contml
facilities, shall apply only to amounts allowable as a deduction under Section 24372.3.
(b) Section 56(c)(2) of the Internal Revenue Code, relating to Merchant Manne
Capital Construction Funds, shall not be applicable.
(c) ( 1) For purposes of applying Section 56( d) of the Internal Revenue Code,
all references to "December 31, 1986," are modified to read "December 31, 1987." and
all references to "January 1, 1987," are modified to read "January 1, 1988."
(2) (A) If there was a deferral of preference tax under former Section 23405 f,;r
any income year beginning before January 1, 1988, and the amount of the deferred tax
has not been paid for any income year beginning before January 1, 1988. the amount of
the net operating loss carryovers which may be carried to income years beginning after
DeL
'::er 31. 1987, for purposes of this chapter, shall be reduced by the amount of tre
tax pi~! ~rences attnbutable to the deferred tax which has not been paid.
(B) Ina the case of a net operating loss allowed to be carried forward unde~
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subdivlslon
loss would

to

the extent that such a

Code, relating tO adjustments
determined under subparagraph (A)
tax on or measured by income.
of the Internal Revenue Code,
or possession, shall not be applicable.
Revenue Code, relating to consolidated
for "consolidated return."
the internal Revenue Code, relating to treatment of
to read: Adjusted net book income shan
take mto account only those
thereof) which have been mcluded in
net income for purposes
the regular taX.
(5) Section .56(f)(2)(F) of the Internal Revenue Code, relating tO treatment cf
dividends from 936 corporations, shall not be applicable.
(6) Section 56(f)(2)(G)
Revenue Code, relating to rules for Alaska
native corporations, shall not be applicable.
(7) With respeCt to corporations which are not subject to the tax imposed under
Chapter 2 (commencing with Section 23101 ), the amount of interest income included m
book income shall not exceed
amount
interest income included for purposes of the
regular tax.
(8) Appropriate adjustments
be made to limit deductions from book income
for interest expense in accordance with Sections 24344 and 24425.
(e) Section 56(g)(4)(A) of the Internal Revenue Code is modified to provide that
in the case of any property placed
service on or after January 1, 1981, and pnor to
January 1,
1987, and not descnbed in clause (i), (ii), or (ill) of Section 56(g)(4)(A) of
the Internal Revenue Code, the amount allowable as depreciation or amortization with
same amount that would have been allowable for the
respect to that property shall be
income year had the taxpayer depreciated the property under the straight-line method for
each income year of the useful life (determined without regard to Section 24354.2 :Jr
24381) for which the taxpayer has held the property.
(f) (1) Section 56(g)(4)(C) of the Internal Revenue Code, relating to disallowance
of items not deductible in computing earnings and profits, shall be modified as follows:
(A) A deduction shall be allowed for amounts allowabie as a deduction for
purposes of the regular tax under Sections 24402., 24410, 24411, and 25106.
(B) Section 56(g)(4)(C)(ii) of the Internal Revenue Code, relating to special n.11e
for 100 percent dividends, shall not be applicable.
(C) Section 56(g)(4)(C)(ili) of the Internal Revenue Code, relating to special rule
for dividemls from Section 936 coOJpanies, shall not be applicable.
(2)
.tn respect to corporations which are not subject to the tax imposed under
Chapter 2 (commencing \'\lith Section 23101 ), the amount of interest income included m
the adjusted current earnings shall not exceed the amount of interest income included for
•
purposes of the regular tax.
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(3) Appropnate adjustments shall be made to iimtt cieducr.ons :rom
current earnings
interest expense in accordance with Sections 24344 and 24425.

:e,

SECTION 48. Section 23732 of the Revenue and TaxatJOn Code ts amended •
23732. 01e provisions of Section 512 of ~he Internal Revenue Code, reiatmg to
unrelated business taxable income, shall apply, except as otherv.rise provided.
(a) Section 512(a)(2) of the Internal Revenue Code, relating to special rules :or
fore1gn organizations, shall not be applicable.
(b) Sectmn 512(a)(3) of the Internal Revenue O:>de, relatir.g tL1 spec1a. rules
Jpphcable to certain organizations, shall be modified as foilows:
(1) The reference to Section 501(c)(7) of the Internal Revenue Code, reJa·
'·
clubs organized for pleasure, recreation, and other nonprofitable purposes, shall be
modified to refer to Section 23701g.
(2) The reference to Section 501(c)(9) of the Internal Revenue Code, relatmg
voiuntary employees' beneficiary associations, shall be modified to refer to Section 237011.
(3) The reference to Section 501( c)(17) of the Internal Revenue O:>de, relating
to trusts providing for payment of supplemental unemployment compensation benefits,
shall be modified to refer to Section 23701n.
( 4) The reference to Section 501( c)(20) of the Internal Revenue Code, relatmg
to qualified group legal services plans, shall be modified to refer to Section 2370lq.
(c) Section 512(b)(10) of the Internal Revenue Code, relating to charitable
contnbutions, shall be modified to provide that such deductions shall not exceed 5 percent
of the unrelated business taxable income, rather than 10 percent.

SECTION 49. Section 23735 of the Revenue and Taxation Code is amended to
read:
23735. (a) The provisions of Section 514 of the Internal Revenu'e Code. relatmg
apply, except as otherwise provided.
(b) The provisions of Section 10214 of Public Law 100-203, relating to the
treatment of certain partnership allocations, shall apply to income years beginning on or
after January 1, 1991, for property acquired by the partnership after October 13. 1987.
and partnership interests acquired after October 13, 1987.

to unrelated debt-financed income, shall

SECfiON 50. Section 23802 of the Revenue and Taxation O:>de is amended ~,:;
read:
23802. (a) Section 1363(a) of the Internal Revenue Code, relating to the taxability
S corporauon, shall not be applicable.
: ') Corporations qualifying under this chapter shall continue to be subject to the
taxes imposed under Chapter 2 (commencing with Section 23101) and Chapter 3

cf
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t commencmg
Secuon 23501 ),
as follows:
( 1 The tax 1mposed under
1 or 23501 shall be 1mposed at a rate c)t
21i'2 percent rather than the rate specified m
secuons.
In
case of an "S
· which is also a financial corporat1on, t~:e
rate
tax specified in paragraph (1)
increased by the excess of the iate tmposed
under Section 23183 over the rate imposed under Section 23151 and Secnon 23184 shall
be applicable.
(3) An "S corporation" shall nm be subject to the alternative minimum tax (or
preference tax) imposed under Section 23400.
·
(c) An "S corporation" shall be subject to the minimum tax imposed under Section
23153
(d) (1) For purposes of subdivision (b), an "S corporation" shaU be allowed a
deduction under Section 24416 (relating to net operating loss deducuons), but oniy WJth
respect to losses incurred during periods in which the corporation had in effect a vai1d
election to be treated as an "S corporation" for purposes of this part.
(2) Section 1371(b) of the Internal Revenue Code, relating to denial of carryovers
between "C years" and "S years", shall apply for purposes of the tax imposed under
subdivision (b), except as provided in paragraph ( 1) of this subdivision.
(3) The provisions of this subdivision shall not affect the amount of any item of
mcome or loss computed in accordance with the provisions of Section 1366 of the Internal
Revenue Code, relating to pass-thru items to shareholders.
( 4) For purposes of subdivision (b) of Section 17276, relating to limitations on
loss carryovers, losses passed through to shareholders of an "S corporation," to the extent
otherwise allowable without application of that subdivision, shall be fully included in the
net operating loss of that shareholder and then that subdivisicn shall be applied to the
entire net operating loss.
(e) For purposes of computing the taxes specified in subdivision (b), an "S
corporation" shall be allowed a deduction from income for built-in gains and passive
investment income for which a tax has been imposed under this part in accordance with
the provisions of Section 1374 of the Internal Revenue Code, relating to tax imposed on
certain built-in gains, or Section 1375 of the Internal Revenue Code, relating to tax
imposed on passive investment income.
(f) For purposes of computing taxes imposed under this pan, as provided in
subdivision (b) -( 1)
An "S corporation" shall compute its deductions for amortization and
deprec1auon in accordance with the provisions of Part 10 (commencing with Secuon
17001) of Division 2.
(2) The provisions of Section 465 of the Internal Revenue Code, relating to
limitation of deductions to the amount at risk. shall be applied in the same manner as
:n the case c! an individual.
•
(3) (A) The provisions of Section 469 of the Internal Revenue Code, relating to
limitations on passive activity losses and credits, shall be applied in the same manner as
in the case of an individual.
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(B) For purposes of th1s paragraph, the 'adJusted gross :.:-Kame· ,-jr :;:c
::orporation'' shall be equal to its "net income," as detenmned unde:- SectJon 2434l W1t;;
modifications required by this subdivision.
The amendments to Section 1363 of the Internal Revenue Code mace ,
Section 2004 of Public LAw 100-647, relating to effect of election on corporatJon. shall
to mcome years beginning on or after January 1, 1991.
(h) The provisions of Section 1363(d) of the Internal Revenue CJde, relatmg ~o
recapture of LIFO benefits, shall be modified for·purposes of this pan to refer to Secnon
2.5901a in lieu of Section 6601 of the Internal Revenue Code.
SECT10N 51. Section 24274 of the Revenue and Taxation Code

1S

repea.ed.

SECTION 52. Section 24402 of the Revenue and TaxatiOn Code :s arne· !ed

t<.:

read:
24402. (a) A portion of the dividends received during the income year declare:::!
from mcome wtuch has b~en included in the measure of the taxes imposed under Chapter
2 (commencing with Section 23101 ), Chapter 2.5 (commencing with Section 23400), or
Chapter 3 (commencing with Section 23501) upon the taxpayer declanng the dividends_
(b) The portion of dividends which may be deducted under this section shall be
as follows:
( 1) In the case of any dividend descnoed in subdivision (a), received from a ''more
than 50 percent owned corporation," 100 percent.
(2) In the case of any divid{:nd descnoed in subdivision (a), received from a ":C
percent owned corporation," 80 percent.
(3) In the case of any dividend descnbed in subdivision (a), received from a bank
or corporation which is less than 20 percent owned, 70 percent.
(c) For purposes of this section:
(1) The term "more than 50 percent owned corporation" means any bank x
corporation if more than 50 percent of the stock of that bank or corpora non (by V\ lt::>
and value) is owned by the taxpayer. For purposes of the preceding sentence, stock
described in Section 1504(a)( 4) of the Internal Revenue Code shall not be taken into
account.
(2) Tne term "20 percent owned corporation" means any bank or corporation Ji
:::o percent or more of the stock of that bank or corporation (by vote and value) is owned
by the ta.xpayer. For purposes of the preceding sentence, stock described in Secncn
l504(a)(4) of the Internal Revenue Code shall not be taken into account.
SECTION 53. Section 24422.3 of the Revenue and Taxation Code is amended :o
read:

:4422.3. Capitalization and inclusion in inventory costs of certain expenses sh;:til
be detamined m accordance with Section 263A of the Internal Revenue Code.
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SECTION 54. Secuon 24457 of the Revenue and Taxation Code is amended to
read:
24457.
Section 304 of w.~e Internal Revenue Code, relating to redemptton
through the use of related corporations, shall be applicable, except as otheiVIise provided.
(b) For purposes of applying the provisions of Section 304(b )( 4) of the Internal
Revenue Code, the term "affiliated group11 means a controlled group within the rnearung
of Section 24564.

SECfiON 55. Section 24533 of the Revenue and Taxation Code is amended

'n

read:

24533. (a) Section 24532 shall apply only if either ( 1) The distributing corporation, and the controlled corporation (or, if stock of
more than one controlled corporation is distributed, each of such corporations) is engaged
immediately after the distribution in the active conduct of a trade or business; or
(2) Immediately before the distn'bution, the distnbuting corporation had no asseu.
other than stock or securities in the controlled corporations and each of the controlled
corporations is engaged immediately after the distn"'bution in the active conduct of a trade
or business.
(b) For purposes of subsection (a), a corporation shall be treated as engaged in
the active conduct of a trade or business if and only if ( 1) It is engaged in the active conduct of a trade or business, or substantially all
of its assets consist of stock and securities of a corporation controlled by it (immediately
after the distnbution) which is so engaged;
(2) Such trade or business hu oeen actively conducted throughout the five-year
period ending on the date of the distnbution;
(3) Such trade or business was not acquired within the period descnbed m
paragraph (2) in a transaction in which gain or loss was recognized in whole or in part:
and
(4) Control of a corporation which (at the time of acquisition of control) was
conducting such trade or business (A) Was not acquired by any distnbutee corporation directly (or through one or
more corporations, whether through the distributing corporation or otherwise) within the
period described in paragraph (2) and was not acquired by the distributing corporation
directly (or through one or more corporations) within that period, or
(B) Was so acquired by any such corporation within that period, but, in each case
in which such control was so acquU:,ed, it was so acquired, only by reason of transactions
tn which gzin or loss was not recognized in whole or in part, or only by reason of such
transactions r q:nbined with acquisitions before the beginning of that period.
(C) For purposes of this paragraph, all distnbutee corporations wh1ch are
members of a controlled group (within the meaning o( Section 24564) shall be treated as
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one d1stnhutee corporation.
beginnmg on or after January l, 199 t, Sect1on J ll
~he
Code (as incorporated by Section 24481) shall appiy tO any dtstnbuuon:
which this section (or so much of Sections 24535 to 24539, mclusJve, as
mcome

(1)

relates to this section) applies, and

Which is not in pursuance of a plan of reorganization, m the same manr:er

as li the distribution were a distnbution to whicll Chapter 2 (commencing Wlth Sect:on
23101) or Chapter 2.5 (commencing with Section 23400) applies, except that Sect1on
31l(b) of the Internal Revenue Code shall not apply to any distribuuon of stock :Jr
secunt1es in the controlled corporation.
(d) ( 1) Except as provided in paragraph (2), the amendments to this secnrm hy
the act adding this subdivision shall apply to income years beg~nning on or after J nuMv
1, 1991, for distributions or transfers after December 15, 1987.
(2) The amendments to this section by the act adding this subd1vision shall :-~ct
apply to any distribution after December 15, 1987, and before January 1, 1993, if:
(A) Eighty percent or more of the stock of the distributing corporation was
acquired by the disaibutee before December 15, 1987, or
(B) Eighty percent or more of the stock of the distributing corporanon was
acquired by the distnbutee before January 1, 1991, pursuant to a binding written contract
or tender offer in effect on December 15, 1987.
For purposes of the preceding sentence, stock described in Section 1504( a;( 4) of
the Internal Revenue Code shall not be taken into account.
(3)(A) For purposes of paragraph (2), all corporations which were in existence
on the designated date and were members of the same controlled group (as defined in
Section 24564) which included the distnbutees on that date shall be treated as one
distnbutee.
(B) Subparagraph (A) shall not exempt any distnbution from the amendments
made to this section by the act adding this subdivision if that distribution 1s with respect
to stock not held by the distnbutee (determined without regard to subparagraph (A)) on
tte designated date directly or indirectly through a corporation which goes out cf
existence in the transaction.
(q For purposes of this paragraph, the term "designated date" means the later
of:
(i) December 15, 1987, or
(ii) The date on which the acquisition meeting the requirements of paragraph , ::
accurred.
SECTION 56. Section 24601 of the Revenue and Taxation Code is amended to
read:
24601.

The prov1Slons of Sections 404, 404A, 406, 407. 419, and 419A of the

Intem~u Revenue Code shall apply, except as otherwise provided.
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SECTION 57. Section 24652 of the Revenue and Taxation Code

LS

amended to

read:
24652. The method of accounting for corporations engaged in farming shall
determined in accordance with Section 447 of the Internal Revenue Code.

he

SECfiON 58. Section 24667 of the Revenue and Taxation Code is amended to
read:
24667. (a) ( 1) Installment sales shall be treated in accordance with Sections 45 3,
45.3.A.. 453B, and 453C of the Internal Revenue Code, except as otherv.ise provided.
(2) For purposes of applying the provisions of Section 453C of the lnter.1;1!
Revenue Code, relating to certain indebtedness treated as payment on installment
obligations, the provisions of Sections 811(c)(2), 811(c)(4), 811(c)(6), and 811(c)(7) of
Pubhc Law 99-514, as modified by Section 1008(f) of Public Law 100-647, shall apply to
mcorne years beginning on or after January 1. 1988.
(3)
The provisions of Section 812 of Public Law 99-514, relating to the
disallowance of use of the installment method for certain obligations, as modified by
Section 1008(g) of Public Law 100-647, shall apply to income years beginning on or after
January 1, 1988.
(b) For purposes of subdivision (a), any references in the Internal Revenue Code
to sections that have not been inaorporated into this pan by reference shall be deemed
to refer to the corresponding section, if any, of this pan.
(c) In the case of any taxpayer who made sales under a revolving credit plan and
was on the installment method under former Section 2~7 or 24668 for the taxpayer's
last income year beginning before January 1, 1988, the provisions of this section shall be
treated as a change in method of accounting for its first income year beginning after
December 31, 1987, and all of the following shall apply:
( 1) That change shall be treated as initiated by the taXpayer.
(2) That change shall be treated as having been made with the consent o; t!le
Franchise Tax Board.
(3) The period for taking into account adjustments under Article 6 (commencmg
with Section 24721) by reason of that change shall not exceed four years.
(d) The repeal of Section 453C of the Internal Revenue Code by Section 10202(a)
of Public Law 1()()..203, relating to repeal of the proportionate disallowance of the
installment method, shall apply to dispositions on or after January 1, 1991.
(e) (1) The amendments to Section 453 of the Internal Revenue Code by Section
2004 of Public Law 100-647, relating to the installment method, shall apply to income
vears beginning on or after January 1, 1991.
(2) r n the case of any installment obligation to which Section 453(1)(2)(B) of ti1e
Internal Revenue Code applies, in lieu of the provisions of Section 453(1)(3)(A) of the
Internal Revenue Code, the "ta:t' (as defiDed by subdivision (a) of Section 23036) fer any
income year for which payment is received on that obligation. shall be increased by the34

amount of mte:-est determmed in the manner provided under Section 453(!)(3 1(3) Jf' e
internal Revenue Code.
(3) The proVIsions of Section 10202(e)(2) and 10204(b)(2)(B) of Public Law
relatmg to change in method of accounting, are modified to provide that anv
adjustments required by Section 481 of the Internal Revenue Code shall be included :r'
gross income as follows:
(A) Fifty percent in the first income year .beginning on or after January 1, 1991.
(B) Fifty percent in the second income year beginning on or after January 1.
1991.

(f) (1) The amendments to Section 453A of the Internal Revenue Code made
by Section 2004 of Public Law 100-647, relating to special rules for nondealers, shall Jpply
to income years begmnmg on or after January 1, 1991.
(2) In the case of any installment obligation to which Section 453A cf the lll ernal
Revenue Code applies and which is outstanding as of the close of the income year. m lieu
of the provisions of Section 453A(c)(l) of the Internal Revenue Code, the "tax" (as
def1n.ed by subdivision (a) of Section 23036) for the income year shall be increased by the
amount of interest determined in the manner provided under Section 453A(c)(2) of the
L'lternal Revenue Code.
(3) The provisions of Section 453A( c)(3)(B) of the Internal Revenue Code, relating
to the maximum rate used in calculating the deferred tax liability, are modified to refer
to the maximum rate of tax imposed under Section 23151, 23186, or 23802.. whichever
applies, in lieu of the maximum rate of tax imposed under Section 11 of the Internal
Revenue Code.

SECI10N 59. Section 24673.2 of the Revenue and Taxation Code is amended to
read:
24673.2. (a) l...Dng-term contracts shall be accounted for in accordance witl' the
special rules set forth in Section 460 of the Internal Revenue Code ..
(b) (1) The provisions of Section 804(d) of Public Law 99-514, relating to the
effective date of modifications in the method of accowuing for long-term contracts. shail
be applicable to income years. beginning on or after January 1, 1987.
(2) In the case of a contract entered into after February 28, 1986, during an
mcome year beginning before January 1, 1987, an adjustment to income shall be made
upon completion of the contract, if necessary, to correct any underreporting or over
reporting of income, for purposes of this part, resulting from differences between state
and federal law for the income year in which the contract began.
(c) In the case of a contract entered into after October 13, 1987, during an income
year beginning before January 1, 1991, an apjustment to income shall be made upon
ccfT1oletion of the contract, if necessary, to correct any underreporting or overreporting of
mcor · . for purposes of this part. resulting from differences between state and federal law
for taxable years beginning prior to January 1, 1991.
(d) In the case of a contract entered into after June 20, 1988, during an income
35

year begmnmg before January l, 1991, an adjustment to income shall be made upon
completion of the contract, if necessary, to correct any underreponmg or overreporting
mcome, for purposes of this part, resulting from differences between state and federal
!aw
taxable years beginning prior to January 1, 1991.
(e) For purposes of applying Section 460(a)(2) of the Internal Revenue Code.
relating to 90 percent look-back method, any adjustment to income computed under
~mbdivision (b), (c), or (d) shall be deemed to have been reported in the income year
from which the adjustment arose, rather than the income year in which the contract was
completed.
SECTION 60. Section 24681 of the Revenue and Taxation Code is amended to
read:
24681. The provisions of Section 461 of the Internal Revenue Code, relatmg to
thl! general rule for taxable year of deduction, shall be applicable. except as otherwise
provided.

SECTION 61. Section 24685 of the Revenue and Taxation Code is repealed.
SECTION 62. Section 24685 is added to the Revenue and Taxation Code, to reao.

•

24685. (a) In the case of any taxpayer who elected to have former Section 24685
apply to its last income year beginning prior to January 1, 1991, and who is required to
change its method of accounting by reason of the amendments made by the act adding
this section, each of the following shall apply:
(1) The change shall be treated as initiated by the taxpayer,
(2) The change shall be treated as having been made with the consent of the
Franchise Tax Board, and
(3) The net amount of adjustments required by Article 6 (commencmg with SectJcn
24 721) to be taken into account by the taxpayer:
(A) Shall be reduced by the balance in the suspense account under subdivlSlon (c)
of former Section 24685 as of the close of the last income year beginning before January
1. 1991, and
(B) Shall be taken into account over the two income year period beginning with
the income year following that last income year, as follows:
The percentage to be
l.n the case of the:
taken into account is:
1~ Year
50
2nd Year
50
(b) Notwithstanding subparagraph (B) of paragraph (3) of subdivision (a), :i the
period during which the adjustments are required to be taken into account under A.ructe
f) (commencing with Section 24271) is less than two years, those adJustments shall be
36

taken mto account ratably over the shorter period.

SECflON 63. Section 24692 of the Revenue and Ta.xauon Code is ame:1ded :c\
re:ld:

:4692. (a) The treatment of passive activity losses and credits shall be determine~.]
m accordance Wlth Section 469 of the Internal. Revenue Code, except as otherw1se
provided.
(b) For purposes of this pan, the provisions of Section 469(d)(2) of the Internal
Revenue Code, relating to passive activity credits, are modified to refer to the following
credits:
(1) The credit for research expenses allowed by Section 23609.
(2) The credit for clinical testing expenses allowed by Section 23609 S.
(3) The credit for low-income housing allowed by Secuon 23610.5.
(4) The credit for certain wages paid (targeted jobs) allowed by Section 23621.
(c) For purposes of applying the provisions of Section 469(i) of the Internai
Revenue Code, relating to the twenty-five thousand dollars ($25,000) offset for rental rea.
estate activities, the dollar limitation for the credit allowed under Section 23610.5 (relatmg
to low-income housing) shall be equal to seventy-five thousand dollars ($75,000) in lieu ;Jf
the amount specified in Section 469(i)(2) of the Internal Revenue Code.
(d) Section 502 of the Tax Reform Act of 1986 (Public Law 99-514) shall apply.
(e) For income years beginning on or after January 1, 1987, the provisions of
Section 10212 of Public Law 100-203, relating to treatment of publicly traded partnerships
under Section 469 of the Internal Revenue Code, shall be applicable.
(f) The amendments to Section 469(k) of the Internal Revenue Code made by
Section 2004 of Public Law 100--647, relating to separate application of section in case of
publicly traded partnerships, shall apply to income years beginning on or after January 1,
~991.

SECfiON 64. Section 24990.5 of the Revenue and Taxation Code is amc;nded :o
read:

24990.5. (a) Section 1201 of the Internal Revenue Code, relating to alternative ::..: (
for corporat1ons, shall not be applicable.
(b) The provisions of Section 1212 of the Internal Revenue Code, relating tc
capital loss carrybacks and carryovers, shall be modified as follows:
(1) Section 1212(a)(l)(A) of the Internal Revenue Code, relating to C3D!tal :oss
carryback.s, shall not appiy.
(2) Section 1212(a)(3) of the Internal Revenue Code, relating to special rules or:
~Jrryback.s, shall not apply.
(3) Secnons 1212(b) and 1212(c) of the Internal Revenue Code, relating :-.::
rax;:J,_ ~rs other than a corporation, shall not apply.
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SECTION 65. Unless otherwLse specifically provided, this act shall be appiled m
the computatiOn of taxes for taxable or income years beginning on or after Januarv 1,
1991.

TITI..E VI.
GENERAL PROVISIONS

SECfiON &l. lf any provision of this measure or the application thereof to any
person or circumstances is held invalid, that invalidity shall not affect other provisions or
applications of the measure which can be given effect without the invalid provision or
appllcatJOn, and to this end the provisions of this measure are severable.

SECI'ION 67. The statutory provisions contained in this measure may not he
amended by the Legislature except as follows:
(a) Sections 4 and 38 through 65 may be amended by statute passed in each
house, a majority of the membership concurring. or by a statute that becomes effecttve
only when approved by the electors.
(b) All other statutory provisions contained in this measure may be amended by
statute passed in each house by rollcall vote entered in the journal, two-thirds of the
membership concurring. or by a statute that becomes effective only when approved by
the electors.
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Proposition 133 -- California Safe street Act of 1990
General oescription and Comments
This measure is sponsored by Lieutenant Governor Leo
McCarthy and is expressly intended to:
1)

Ensure that repeat violent offenders and drug
criminals serve out their full sentences;

2)

Ensure that law enforcement has the capability to
reduce drug-related crime; and

3)

Ensure that children are kept from entering the
world of drug abuse.

This measure defines the scope of the state's drug
problem, including:
Drug abuse costs California society at least $6
billion a year;
11 percent of babies born in the U.S. in 1988 were
exposed to illegal drugs during the mother's
pregnancy;
Drug-related absenteeism and medical expenses cost
businesses about 3 percent of their payroll.
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To finance its programs, this initiative will increase
the state sales and use tax by 1/2 percent (from 4 3/4 to 5
1/4 percent) from July 1, 1991, through June 30, 1995.
Presently, the state sales and use tax is 4 3/4
percent, plus a temporary 1/4 percent for the Disaster
Relief Fund. The city-county tax rate is 1 1/4 percent.
In
addition, local jurisdictions are authorized to impose up to
1 percent in transaction and use taxes.
Thus, the combined rate now may total 7 1/4 percent in
certain areas. With the sunset of the disaster relief tax
and the enactment of this initiative, the combined tax rate
may total 7 1/2 percent in some areas.
Funding issues
This measure will create a Safe Streets Fund, to be
continuously appropriated, without regard to fiscal years,
to the controller, for allocation, as specified:
1)
40% for Anti-Drug Law Enforcement Account, to be
divided:
90% to local law enforcement agencies
5% to district attorneys' offices to increase
their prosecutorial capabilities
5% to Judicial Council to increase ability of
the courts to process drug related cases
2)

42% for Anti-Drug Education Account, to be divided:
25% to schools for anti-drug education and
counseling programs;
20% for out-of-classroom programs designed to
provide students with alternative activities to
drug use
35% to agencies that operate state approved
child development and preschool programs that
require the funds due to the high intensity of
drug abuse activity in the agency's jurisdiction
10% for coordinated services to at-risk students
and for matching federal anti-drug education
programs
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10% for incentive grants to local schools
districts, consortia of youth services providers
or county offices of education for partnership
projects
3)

10% for Prisons and Jails Account, to be divided:
65% for operation and construction of county
jails
20% for increased operating costs of the state
prisons
15% for drug treatment programs for prisoners
in, and parolees of, state prisons and youth
correctional facilities

4)

8% for Drug Treatment Account, for anti-drug health
and rehabilitation programs and other support
services and the treatment and prevention of
drug-induced conditions.

Not more than 1 percent of the total amount allocated
from any account shall be used for administrative expenses
by the Attorney General, the Superintendent of Public
Instruction, the Secretary of the Youth and Adult
Correctional Agency, and the Secretary of Health and
Welfare.
Fiscal iapaot
According to the Legislative Analyst and Director of
Finance, this measure will raise $7.5 billion for the Safe
Streets Fund over the period of 1991-92 through the first
quarter of 1995-96, with an accumulation of interest
earnings in the General Fund over the same period.
The funds will be allocated:
$3.1 billion to anti-drug
education programs; $3.3 billion to law enforcement and
judicial programs; $800 million for prisons and jail; and
$600 million to state and local agencies for drug treatment
and prevention.
The General Fund will receive the interest earnings on
the ncreased sales tax revenues before they are deposited
into the Safe Streets Fund. Over the four-year period,
these earnings will be $80 million. Under Proposition 98,
K-14 education programs may receive up to 41 percent ($33
million) of these interest earnings.
The General Fund will experience minor costs beginning
in 1997-98, increasing to $30 million annually by 2012-13 to
support the increased prison population resulting from
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elimination of sentence reduction credits. One-time costs
for new prison construction could total $140 million.
Anti-drug spending
According to Legislative Analyst's Office, the state
presently spends more than $1 billion annually (all funds)
for anti-drug programs. Local expenditures probably are
close to $2 billion. Of the amount spent by the state,
approximately 70 percent goes for enforcement activities.
The remainder is spent on treatment, prevention, and
research programs.
Since revenue from this measure cannot supplant current
levels of funding for existing programs, this initiative
will more than double the state's annual expenditure for
anti-drug programs. The funding will be split evenly
between prevention/treatment and enforcement activities. A
major change is the shift of emphasis to prevention, i.e.,
anti-drug education, which now accounts for probably less
than 10 percent of the State's spending on anti-drug
programs.
Lav enforcement issues
This measure adds to the Penal Code provisions that
would prohibit persons convicted of certain violent or
drug-related crimes from reducing their prison sentences
with credits received through participation in work or
education programs. Covered are:
1) Any persons convicted in separate proceedings of
two or more of the following crimes, within a 20-year
period: Murder or voluntary manslaughter; attempted murder;
mayhem; rape; sodomy or oral copulation by force, violence,
duress, menace or fear of immediate and unlawful bodily
injury; or various drug-related offenses.
2) Any persons convicted of the following crimes, when
the offense or offenses involved two or more victims and at
least one of the victims died of injuries sustained as
a result of one of the crimes: murder, attempted murder, or
voluntary manslaughter.
Pros:a. continuation
The measure provides for the Attorney General, the
Superintendent of Public Instruction, the Secretary of the
Youth and Adult Correctional Agency, and the Secretary of
Health and Welfare to recommend to the Governor by Dec. 1,
1993, whether the programs under their jurisdictions should
be continued, modified, or terminated.
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By Jan. 1, 1994, the Governor shall recommend to the
Legislature whether the programs and the related tax
increase should be continued, modified, or terminated.
conflict with Disaster Relief Fund
This measure amends Section 7201 (c) of the Revenue and
Taxation Code to provide that any revenue derived from this
initiative above the 4 3/4 percent tax will be transferred
quarterly to the Safe Streets Fund. The existing language
of Section 7201 (c) provides for distribution of all funds
over 4 3/4 percent to the Disaster Relief Fund. That
provision is deleted by the language of this initiative.
As written, the initiative would effectively eliminate
distribution of taxes to the Disaster Relief Fund prior to
expiration of that tax. However, AB 274, adopted as part of
the 1990-91 budget package, was amended to take care of this
problem. AB 274 provides for transfer of any sales tax
revenue in excess of 4 3/4 percent from Nov. 7, 1990,
through Dec. 31, 1990, to be transferred to the Disaster
Relief Fund. The provision is operative only if this
initiative is approved by the voters Nov. 6.
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December 18, 1 989
TO ALL REGISTAARS OF VOTERS. OR COUNTY CLERKS. AND PROPONENT {8997}
Pursuant to Section 3513 ot the Elections Code, we transmit heravith a copy
prepared by the Attorney GeneraJ on a p1opoMd lnrtJallve Measure entitled:

ot the Title and Summary

DRUG ENFORCEMENT AND PREVENTION.
TAXES. PRISON TERMS.
INI11AT1VE STATUTE.
Circulating anq Filing Schedyle
Minimum number ot signatures required. ......................................................... .
Cal. Const., Art. II, Sec. B(b).

... , .............. 372, 178

2

Offici& Summary Date ............................................................................................. Monday. 12/{8/89
Elec. C., Sec. 3513.

3.

Petition Sections:
a.

First day Proponent can circulate Sections tor
slgnatures. ....................................................................................................... Monday. 12/18/89
Elec. C., Sec. 3513.

b.

Last day Proponent can ckcutate and file with
the county. All sections are to c. flied at
the same time within each

,

county........................................................................................................... Thursday. 5/17/90+

Elec. C .. Sees. 3513, 3520(a)
c.

Last day tor county to determine total number ot
signatures atnxed to petlttOn and to transmit total
to the Secretary ct.State................................................................................ Thursday, 5/24/90

(It the Proponents file the petition with the county on a date prior to 5/17/90, the county has five
working days from the filing ot the petitiOn to determine the tota& number ot slgnaaures anlxed to
tne petition and to transmit the total to the Sdcfetary ot Sllle.) Elec. C., Sec. 3520(b).

+

NOTe TO PROPONENTS WHO WISH TO OUAUFY FOR THE NOVEMBER 6, 1990 GENERAL
ELECTION: The law allows apprOXimately 107 day$ tor county EHection officials to check and
repon petttton signatures and transmit resufts. The law 8180 requires that this process be
completed 131 days before the election in which the people will vote on the initlati'le. It 1s
possible that the county may not need precisely 107 days. However, it you want to be sure that
this initiative qualltlee for the November 6, 1990 General Elecelon, you should flte this petition with
the county before March 23, 1990.

DRUG ENFORCEMENT AND PREVENTION. TAXES
PRISON TERMS.
INITIATIVE STATUTE.
December 1a. 1969
Page 2

d.

Secretaty of State determines whether the total number
of signatures ftiEKs with all county clerks meets theminimum number of required signatures. alld notifies the
counties
........................................................................................................Saturday. 6/2190**

e.

Last day for county to determine total number of qualified
voters who signed the petition. and to transmit certifiCate
with a bfant< copy of the pet1tlon to the Secretafy of State
...............................................................................................................Friday, 6/22.!90
(If the Secretaty of State notlfles the county to determine
the number of qualified voters who signed the petition on
a date other than 5124/90, the last day is no later than
the fifteenth day after the county's receipt of nottftcatlon.)
Elec. C., Sec. 3520(d), (e).

f.

If the signature count is more than 409,395 or less than
353,569, then tne Secretaty of State cenitles the petition
has qualified or fatted, and notifies the counties. If the
signature count is between 353,569 and 409,395
inctusive, then the Secretary of State notifies the counties
using the randOm sampUng technique to detet'mine the
validity of !f! signaturee

...........................................................................................................Mondav. 7/2/90**
g.

Last day for county to determine actu• number of !!!
qualified voters who signed the petition, and to transmit
centtlcate with a blri ·copy ot the petttton to the
Secretary of srata ......................... ,.................................................... Tuesday. 8/14/90

(If the Secretary of State notifies the county to determine
the number of qualttled voters who have signed the
petitiOn on a date other than 6/~ . the last day is no
later than the thirtiettt working day attar county's receipt
ot notification.)
Elec. C., Sec. 3521 (b), (c).
h.

Secretary ot State centt1es whether the petition has been
signed by the nurnbel of qualtfted vot818 required to
declare the petition sufftctent
.............................. A

..........................................................................

•*Date varies based on receipt of county cenlftcatlon.

Saturdav. 8/18/90

OR' ,_ i •.FGRCc• ._ !1 '" S
?RISON TERMS.
:NITJA TIVE STATUTE.
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4.

The Proponent of the above-named measure is:

Leo McCarthy
Cali1orma Sate Streets
86 i 6 La Tijera, Suite G
Los Ange4ee., CA 90045

5. Important Points:
(a)

California law prohibits the use ot signatures, names and addresses gathered on initiative petitions
tor any purpose other than to qualify the inlt1attve measure tor the ballot. This means that the
petitions cannot be used to create or add to mailing lists or similar lists for any purpose. including
tund rUling or requestS for support. Any such miSuse constitutes a crime under California law.
Elections Code sectton 29no: BlkliSl<y v. Oeukmejian (1981) 123 Cal.App. 3d 825, 177 CaJ.Rptr
621 ; 63 Ops. Cai.Arty. Gen. 37 (1980).

(b)

Please refer to Electlons Code sections 44, 3501. 3507, 3508, 3517, and 3519 tor appropriate
format and type consideration in pnnting, typing, and ott'lefwise preparing your initiative petition for
circulation and Signatures. Please send a copy ot the pedtlon atter you nave it prrnted. Th1s copy
is not tor our review or approvlt, but to supplement our file.

(c)

Your attentiOn is directed to the campaign dlSdosure
1974, Government Code section 81000 et seq.

(d)

When writing or calflng state or couf\tY. eleCtions officials, provide the otflclaJ title ot the initiative
which was prepared by the Attome¥ General. Use ot this title will asslst etectlons otttctals in
referencing the proper file.
·

(e)

When a petition Is presented to tne county elections official for filing by someone other than the
proponent, tne required authortzatton snail inclUde ttft!t name or names ot the persons tiling the
petlt1on.

(f)

When filing the petition with the county elections official, please provide a blank petition tor
elections official use.

req~Mremerns

Sincerely,

CAAEN DANIELS-MEADE
Chtet. Elections Division
At1achment: POUTICAL REFORM ACT OF 1974 REQUIREMENTS

of tne Political Reform Act of

Date:

December 18, 1989
SA 89 RF 0031

File No.:

The Attorney General of the State of California has prepared the
following title and summary of the chief purpose arid points of
the proposed measure:
DRUG ENFORCEMENT AND PREVENTION. TAXES. PRISON TERMS.
INITIATIVE STATUTE. Establishes Safe Streets Fund in State
Treasury. Appropriates funds in account for Anti-Drug Education
(42%); Anti-Drug Law Enforcement (40%); Prisons and Jails (10%);
Drug Treatment (8%). Increases state sales and use taxes 1/2
cent for four years startinq July l, 1991; increased funds
transferred to Safe Streets Fund. Prohibits early release of
persons convicted twice ofa murder; manslaughter; rape or other
sexual assault; mayhem; sale, possession for sale,
transportation, or manufacture of large amounts of drugs; selling
drugs to minors on schoolgrounds or playgrounds; using minors to
sell or transport druqs. SuDDary of estimate by Legislative
Analyst and Director of Finance of fiscal Lmpact on state and
local governments: This measure will raise $7.4 billion for the
Safe Streets Fund over the period of l9J~-~2 througn the first
~arter o"t" ·r9"9"5-96 from increases in···aales tax revenue, with em
accumulation-o£'-interest earnings in the General Fund over the
same period; allocations of $3~~ billie~-~~ th~ anti-drug
education__ e_ro~ra.ms' s~. ·l billion ~9. _l_a\1!'. ~nf~~c:;~~ent. and judicial
programs, and ll_OQ_~_l_U_on to Stc\1;~ ~p.~ __ loc~J. ~g~cies for drug
treatment programs during this period; minor c~~~s to the General
Fund beginning in 1991-92, increasing to more than $80 million
annually by 200_?.:::9-8 for support.. of 1;.h_e__2rison system and
potential-one-time costs of more than $300 mill~oif" for new prison
construction·.- - ----- ·
.
·
- -
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AttornCJ Gt~nerai
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SACRAME.l'ITO
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(9!6) 44S

December 18, 1989

Dear Mrs. Eu:
Initiative Title and Summary
Subject:
DRUG ENFORCEMENT Ai.'ID PREVE.l\ITION. TAXES.
PRISON TERMS. INIT1ATIVE STATtiTE.
Our File No. SA 89 RF 0031

Pursuant to the provisions of sections 3503 and 3513 of the Elections Code, you are
hereby notified that on this day we mailed to the proponent of the above-identified
proposed initiative our title and summary.
Enclosed is a copy of our transmittal letter to the proponent, a copy of our title and
summary, a declaration of mailing thereof, and a c'opy of the proposed measure.
According to information available in our records, the name and address( es) of the
proponent is as stated on the declaration of mailing.

JOHN K.. VAN DE KAMP
Attorney General
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MARYIA·HITCOMB
Initiative Coordinator
MW:ckm
Enclosures
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(916) 324-5508

Honorable March Fang Eu
Secretary of State
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Sacramento, CA 95814
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P AG:::

INITIATIVE

~EAS~RS

TO BE

SUB~lTTED

DIRECTLY

7HE \'07ERS

The A:torney General c! California has
t~e

·.::::

p~epared

t'ollo•..:in<; titl.e and sur...7.ary of the chief purpose anc

points of the proposed measure:
(Ee~e

set fc:th the title and

by the A::.torr.ey General.

su~7.ary

':'!".is title and sur.:..ary r..':..lst a:sc
pe:itic~

be pr:n:ec ac:oss the tcp o: each page o! the

~e,

the undersigned,

regis~ered,

vc:e:s o: California, residents o:
and

Co~nty),

prepared

-

qualified

.

Countv (or Citv.

hereby propose amendments to the Health and

sa:e:y Code, the Penal Code, and the Revenue and Taxation
Code, relating to crimes, and petition the
State to
their

sub~it

Secr~tary

of

the same to the voters of California for

joption or rejection at the next succeeding general

election or at any special

state~ide

election held prior

to that general election or otherwise provided by law.
The proposed statutory amendments read as

follo~s:

S ECT l 0 ~,·

1 •

(

a ) T h i s me a s u r e s h a l l be k no._. n a n d

may be c1ted as the Safe Streets Act of 1990.
(b) It is the intent of the people, through the
adc?:ior. of the California Safe Streets Act o: 1990, to
e~sure

all of the following:
( 1)

.

.

Repeat- vi o 1 en t of fender s a r. d d : 'J g

c::~:na.:.s

serve out their full sentences.
(2) Law enforcement has the capabili:; to

red~ce

drug-related crime.
(3) Children are kep:

en:e:ing the ._.o:-ld

fro~

drug a::..:se.

S!:. 2. The people find and dec:a:e all c:

t~e

f o ll o·..; i ng:

(a) The

num~er

of drug-related

~ajor

cri~es

:r.

California is increasing every yea:, reflec:ir.g the
gro .... ing im?act oE the drug crisis and the fact tha:
reducing illegal drug activi:y is

a~

i~:e;:al

?a:: of

..... .,.
\o. ••

-

effort to reduce crime.
(b)

~any

major crimes are

cor.~itted

by

repeat

offenders who have been released from prison be!ore they
serve their full sentences.
(c) Federal assistance in the wa: on drugs has
fallen far behind the increased need.
(d) Drug abuse costs California society at least

s::..

t>:;: .c-: d-.•J Lars ($6,000,000,000) a year_

{e) Eleven percent of babies
Stat~s
mot~cr

"n the

bor~

Untte~

1988 were exposed to illegal drugs dur1ng the

tn

pregnancy.

's

(f) Drug use and violent cr1me are clcse:y

celateC, as evidencec by the finding that mc:e than ha::
o~

anc

arrested for serious crimes in

t~ose

14

major cities,

volunteered !or drug testing, are found to be drug

~ho

c;sers.

(g)
ex~enses

D:~g-rela:ec

ccs: businesses

abou~

(h) 7housands o!
d:~gs

absenteeism and medica:

3

pe:ce~:

transactio~s

of thei: pay:cl:.
invc:ving ille;a:

occur in the open because there are nc:

en!crceme~t

m~s:

those

w~o

., .....

•<=-•

personnel to establish a presence.

(i) A

drugs

e~ough

success!~l

atte~?t

to fight the war on

be comprehensive, guaranteeing punishment for
violate the

la~,

and prctec:ing

c~~ld:en

before

they become invo:ved with drugs.
S£C. 3.
11999)

Division 10.7

(co~~encing

with Section

is added to the Health and Safety Code, to reac:

DIVISION 10.7.

11999.

(a)

SAFE STR££75 FUND

There is in the Treasury the Safe

f~~d.

Streets
.......

~~eqard

is continuously appropriated, Yithout

~~ich

to fiscal years, to the Controller, for

allocat1o~

as specified in this division.

(a)

s~all

(b) Money appropriated pursuant to

subdiv1sio~

be

require~e~:s:

s~bjec~

It shal1 be used only for the purposes

( 1)
speci~ied

to all of the following

in this section.
It shall not be used to

(2)

supplan~

F . un d.1ng f or ex1st1ng
.
.
:evels o •
programs, p 1 us
~:

cos~-c~-livir.g

tr.is

sec~icr.

currer.~

,

norma~

ir.creases, on the cate tr.e measure

ace:~~

to the Eea:th and Sa!e:y Code is aco?:ec

~·

the \:o:e:-s.
(3) -. shall be usee only to su?plement

cur:e~:

fro~

sources

and future state funding levels appropriated
thi.s sectio::.

o:.he:

(4) It shall not be used as part o: the Special
Fur.c !o:

Eoono~ic

Uncertainties o: any othe: reserves.

(c) Ar.y state or local .gove:r.:nent entity
receiving funds through this section shall maintain a
level

o~

financial

~upport

for a program funded under this

division •hich is not less than previous expenditures in
accordance with standards set by any entity allocating
funds pursuant to this division, which, for purposes o!
this subdivision, shall include the Attorney General, the

PAGE NO.

Superintendent of Public Instruction, the Secretary of the
..

:.-

Youth and Adult Correctional Agency, and the Secretary of
Health and Welfare, as appropriate.
I

l

1999.

1.

funds

alloc~ted

to the fund and any of

its accounts pursuant to this division shall not re·;ert to
the Ge~eral

fund.

11999.2.

x:!:

Pursuant to Section 4 of Article

E of the California Constitution, the

sta~e

limits established bv. Article XIII E

aoo:co:iatio~s
... ...
.

thereof shall be adjusted to include the appropriations
r..ade by this civision fo: the
J

fo~..::-yea:

period

co::-.-:-.er.c:.n~

u l ·: 1 , , s: 9 1 •
ll999.3.

La~

~~:o:ce~er.t

(a) There is in the fund the Anti-Drug

Account.

(b) fo:ty percer.t o! ar.y

mo~ey

:eceived by the

fur.c shall be t:ar.sferrec to the Anti-D:u9

Acco~r.t

shall be allocated in the
(1)

A~~o:ney

follo~ing

La~

Enforcement

ma~ner:

Ninety percent shalt. be allocated to the

General fo: distribution to local law enforce=ent

asencies of cities, cities and counties, and counties, fo;
personnel, equipment, and activities related to street
level law

enforce~ent.

These funds shall also be used to

S

?.:...c:::

support

co~~unity

drugs. 7hese
-formula developed

a~d

with local

la~

organi:ations

atte~pting

to fight crime

funds shall be distribu:ed
by the Attorney General,

enforcement officials from

to a

~rsuant

in consultation
throu~hout

the

s:a:e, ~hich takes in:o account the following ~ac:ors:

(.;) Population.
(2) Gang activity.

(D)

De~ographics.

(E) Local crug sei:ures.

c:::-.-.; :.::: :o:-.s.

(G) Other factors
Gen~:al

deter~inec

by the .;:to:r.ey

to be relevar.: to those ant£-drug activities

ces:::ib~c

in this section.
(2) five percent shall be allocatee to the

.;~tc:ney

General fc:

dist:ibutio~

to district attorneys'

o::ices to increase their prosecutorial capabilities.

The

funcs shall be distributed pursuant to a formula developed
by the .;:torney General, in

cor.sultatio~

with the district

attorneys throughout the state, which takes into account
those factors listed in paragraph

(1).

(3) Five percent shall be allocated to the
Judicial Council to increase the ability of the courts to

process drug-related cases.
fund

ne~

The funds

sha~l

judgeships and their assoc•ated costs.

allocated pursuani· to this subparagraph
(or

ne~

be used

~hlch

lo

funds

are not used

judgeships at the end of the fiscal year shall be

allocated by thb Judicial Council, on a grcnt basis, to
counties for

program~

which will substantlally contribute

to the resolution of drug-related cases.
1, 999. 4.

(a) There is in the

fu~d

the

Anti-Dr~g

Education Account.
(b) Forty-two percent of any money received by
the fund shall be transferred to the

Anti-D:~g

Account, which shall be distributed to the

Educatio~

Su?erintende~t

of Public Instruction, for allocation as follows:
{1)

Twenty-five percent of funds in the accoun:

shall be allocated to schools for anti-drug education and
counseling programs, including peer counseling programs,
which may be conducted during or after normal school

ho~rs.

All school districts and county offices of education shall
r

I

provide age-appropri.te anti-drug instruction in grades K
to 12, inclusive, in compliance ~ith guidelines
established by the Superintendent of Public Instruction.
funds shall be allocated pursuant to this paragraph
pursuant to the following requirements:
(A) Seventy percent shall be allocated annually

PAGE NO.

to elig1ble school districts and countv offices ·of
education in equal amounts per unit of average daily
attendance.

For purposes of 'this subd1vision, the

Superintendent of Public Instruction shall use annual

'

average daily attendance reported for
i~~ediately

~he

fiscal year

prior to-the year of allocation.

No school

district shall be eligible to receive funds pursuant to
this subdivision until the appropriate county
superintendent of schools has certified to the
Superintendent of Public Instruction tnat the local
educational agency's program is in accordance with the
guidelines established by the Superintendent of Public
Instruction.
(B) Thirty percent shall be allocated to school
districts or county offices of education for schools,
which, as determined by the Superintendent of Public
Instruction, require the funds due to the high

inte~sity

of drug abuse activity in the agency's jurisdiction.
I
(2) Twenty percent of funds in the account shall
be granted or allocated by contract by the Superintendent
of Public Instruction to school districts, county offices
of education, community organizations, and agencies of
local government, for out-of-classroom programs designed
to provide students with alternative activities to drug

3

j r r,c:::: ~·''
se, ar.d to teach self-respect and respect for others,
1

n c l u d 1 ng ,

but

no t l l mi t c d t o ,

a

f t e r s c hoo-t a t h 1 e t i c

programs, homework centers, parental involvement
job

progra~s.

experience programs with private employers, and

com.mun1ty ...,·ork programs.

The

amou~t

of any grant or

contract made pursuaot to this subdivision shall be
determined by the Superintendent of Public Instruction,
prov:.ded that the total allocations made to agencies
within a county are proportional to public school
enrollment of that county.
(3} Thirty-five percent of funds in the

acccu~:

shall be allocated by the Superintendent of Public
'
Instruction to agencies that operate state approved en:..,_.
.

""~

~

development and preschool programs that, as determined by
the Superintendent of Public Instruction, require the
funds due to the high intensity of drug abuse activity 1n
the agency's jurisdiction.

The amount of any

allocatio~

made pursuant to this subparagraph shall be determined by
the Superintendent of Public Instruction, pr6vided that
the total allocations made to agencies within a county are
: roportioned according to the existing allocation formula.
Tne Superintendent of Public Instruction shall give
priority to programs in the following order:
(A) Programs which serve children identified

'

pursuant to guidelines adopted by the Superintendent oE
Publ1c Instruct1on as being at risk of

unla~ful

drug usc

or involvement.
(8) State-approved 9reschool programs.
(4)

(A)

Ten percent shall be allocated to the

Superintendent of Public Instruction for coordinated
services to at-risk students and for matching federal
anti-drug education funding.
(8) For purposes of this paragraph, "coordinated

•

services" means those services which link together at
leas: two needed services provided by separate
governmental agencies or

co~~unity

organizations.

(5) (A) Ten percent shall be allocated by t~e
Superintendent of Public Instruction for incentive gra0:s
to local school districts, consortia of youth services
providers, or county offices of education for partnership
projects based on compacts or agreements, for measurable
improvements in school achievement which link performance
to job placement with local businesses.
(B) The incentive grants provided pursuant to
subparagraph (A) shall require matching funds of at least
one dollar

($1)

for each dollar of the state 9rant made

pursuant to subparagraph (A).
(C) The criteria for award of the grants

prov:ded pursuant to subparagrapn (A) shai! include, ou:
not be limlted to, demonstrated
collaborative services on the

co~~1tment

p~rt

to

of bus1ness. school,

and community leaders, demonstrated progress

to~ard

setting measurable goals for student achievement
form the basis for all pro1ects and partnership

tha~

~:l~

act~vities,

project outlines for drug orevention and intervention
strate~ies,

and

identifica~ion

of target student

population and unmet service needs for that populat:on.
' 1 999.

5.

(a) There is in the fund the ?risen

and :ail Account.
{b) Ten percent of the funds received

~Y

the

fund shall be transferred to the Prison and Ja!l Account,
for allocation as follows:
(1)

Sixty~five

percent shall be alloca:ed to the

Beard of Corrections for allocations to counties Eor the
and construction of county jails.

operatic~

7he Board of

Corrections shall give priority to those counties with the
greatest need and the fewest immediate available local
resources.
(2} Twenty percent shall be allocated to the
D~rector

of Corrections for increased operating costs of

the state prisons resulting from the addition of Section
2933.5 to the Penal Code by the adoption of the Safe

PACE:

Streets

Act of

1 9 9 0.

(3} (A) f1fteen percent shall be allocated to

the Secretary of the Youth and Adult Correctional Agency
for drug treatment proorams for prisoners in, and parolees
of,

state prisons and vouth correctional facilities.

The

Secretary of the Youth and Adult Correctional Agency sha:l
allocate the funds to the Department of Corrections and
the Department of the iouth Authority.
(B)
t~e

f~nds

the

Sec~eta:y

The Director of Corrections shall distribute

allocated to the Department of Corrections by
of the Youth and Adult Correctional Agency

pursuant to subparagraph {A).
(C) The Director of the Youth Authority
distribute the funcs

allocated~to

shal~

the Department of the

Youth Authority by the Secretary of the Youth and Adult
Correctional Agency.
11999.6.
~reatment

(a) There is in the fund the Drug

Account.
(b) (l) Eight percent of the funds received by

the fund shall be transferred to the Drug Treatment
Account, for allocation to the Secretary of Health anc
Welfare for anti-drug health and rehabilitation

progra~s

and other supportive services, and the treatment and
prevention of drug-induced conditions.

The Secretary of

NO.

I

2

a~J

Health
DetMr

c~

:ne:t

~hich

entitles
a~a:

Fe:l

~el~are

shall allocate the funds to the

.tdcohol

and

Drug Programs

com?rise the Interagency

~lst~ibute

O:us

Prog:a~s

alcohol and drug

an~

funds allocated to the

Sec:etary of Health and Welfare.
a~~

Tas~

to

those

state

force on

Substance Abuse.
(2) The Director of Alcohol

sra~l

and

Drug

?rog:a~s

depart~e~t

ty the

The Director of Alcohol

shall distribute the funds to county
a~use

agencies pursuant to a formula

develc?ed by the director

~hich

takes into account the

(A) ?opulatic::.

(3) Drug-related deaths.
(C) Drug-related emergency

~corn

visits.

(D) Drug-related arrests.
(!) Demographics.
(f) Poverty rates.

(G) The ability

a~d

willingness of local leaders.

citizens, and entities to organize a

cor.~unity-based

response to combat drugs.
(H) Other factors determined by the Director of
Alcohol

d~d

Drug Programs to be relevant to those

anti-drug activities described in this section.
(3) The Secretary of Health and Welfare shall

?AG~

NO.

d:stribute funds allocated to the entities which compr1se
_ '-~ _-

t h "!

1 n t era g en c y

Task for c e on Per i nat a 1 Subs tan c e Abuse

1 !l

accordance with task force goals.
I 1999.7.

Not more than 1

of the total

p~rcent

amount allocated from any account in the fund shall be
nused for

ad~lnistrative

expenses by the Attorney General,

the Superintendent of Public Instruction, the Secretary of
t~e

Youth and Adult Correctional Agency, and the

Secre~ary

of Realth and Welfare, including the requirehlents
specified in Sectior.s 11999.8, 11999.10, and 11999.11.
11999.8.

April

1

By or before April 1, 1991, and on

of each year thereafter, the Attorney General.,

s~perintendent

o! Public Instruction, the Secretary of

t~e

t~e

Youth and Adult Correctional Agency, and the Secretary of
Health and

~elfare

shall each submit to the Governor anc

to appropriate committees of the
expenditure

repo~t

outlining

Le~islature

pro~:a~

an

expenditures for

t~e

follo..,.ing year.
11999.9.

April
sub~it

1

(a) By or before April

1,

1992, and on

of each year thereafter, the Auditor General shall
to the Governor and the appropriate comr..ittees of

the Legis.lature a report which contains a description of
how funds distributed to the Attorney General, the
Superintendent of Public Instruction, the Secretary of the

t

......,

'_J

,:_,

'""'~

Youth ar.c! ;.c..::: C':r::ect:onal Ac;ency, and the Secretary of
Health

a~d

~~l~a~e

alloca~ec!.

a~d

C~:~ec:io~al

pursuant to this dlVlSlon
progra~s

an evaluation of the

~;ency,

~ere

for

~~:ch

:~e

and the Secretary oE Health and

s ,~:: ~ \. : s : c ~ ( a ) .
::_.: Ciece::-':e::-

t.~e

Sec::-e:a:y o! cea:th and

:~~:sC~ctio~

1,

~el!a=e

sha!l

es:ablisheC by tr.is Civision

~1999.11.

~y

s:-.a:.l recc::-:..enc to the

J a:-: ;,; a : y 1 ,
Legis!at~;:e

l 99~ ,

6"~·,

reco::-~e~~

s~o~ld

:~

t l": e Go ... e :- :-: ~ :

'"'!"\e:he: the fj::-o;:a:-::

established by this civision and the
6051,

eac~

a~end~e~t

o!

Sec:io~s

and 7102 c! the Revenue and Taxation Code by

the Safe S::eets Act of 1990 should be continued, modified,
or terr..inatec.
11999.12.

For

p~rposes

of this division, •drug·

•

does not include alcohol or tobacco.
l 19

. i--t-

means

t~~

For purp:Jses o(

99. 1 J .

~n:1l

un~i!

-di.vision, "furc"

Safe Streets Fund.
T:"".is division shall

11999.1 C

cnly

thlS

July

Ja~~a:y

1995, and shall

1,

1,

1996,

re~a1n

rerr.a1n

opera~ive

in effect only

and as of that date is repealed,

unless a later enacted statute, passed by a

t~o-thlrds

vo:e. wh1ch is enacted before January 1, 1996, deletes cr
extends that ca:e.
SSC. 4.

Sect:on 2933.5 is added to tr.e ?er.al

2533.5.

(a)

A~y

?~:sor.

described in

pa:a;:a;~

( 1)

o:: (2) ...·:-:o is convicted o: co:-:-..-::itting or.e or m=:e of

tr.e

c:i~es

S?ecified in tha: paragraph on or a!:e: tr.e

effective date

o~

this section shall not be eli;ib:e

credits, as specified in Sections 2931 and 2933:
(1)

A~y

pe:sc~

convicted in separate proceedings

of co~~itting t•o o: ~ore of the follo•ing crimes,
c~~~itted •it~~

a 20-yea: perioc, which pe:iod shall net

include any tirne served in a state p:ison or county jail:
{A) Hu:de: or voluntary manslaughter.
(8) Hayhem.
(C) Rape.
(0) Sodomy by force, violence, duress, menace,

:ca:

~"Jf

lrT'JTied1ate and unl.J...,ful bodily injury.
,E) Oral copulat1on by force, v1olence, duress,

:ner,Jce,

cr fear of irr. mediate .Jnd unla._.ful bodily in;ury.
(f) Attempted murder.

{(G)
::370.4 of

violation of subdivision (a) of Sect:on

1\ny

the Health and Safety Code lnvolvlng the

oossession for sale, sale, or transportation of more than
c~!ee

pounds of heroin, cocaine, or cocaine-base.
(H) Any violation of subdivision (b) of Section

1 ~

J70.4 of the Health and Safety Code involving the

possess1on for sale, sale, or transportation of
me:ham?~etamine,

amphetamine, and their salts and isome,s,

or PC? and its analogs, in excess of three pounds by
~eight

or nine gallons by liqui9 volume.
(I) Any violation of Section 11379.8 of the

Health and Safety Code involving the manufacturing,
com?ounding, converting, producing, delivering, processing,
c~

preparing those controlled substances to which

Sec~1c~

11379.8 of the/ Health and Safety Code apolies in excess o:
'
I

one pound of

~olid

.

substance by weight or three gallons of

liquid by volume.
(J) Conspiracy to violate subdivision (a) or (b)

of Section 11370.4 of the Health and Safety Code or
Section 11379.8 of the Health and Safety Code io the

ar:~cunt

spec1f1ed in Sl:bparagraphs (G},

(H),

and (l), as

a;:;prcpr:ate.
(K) Any vi.olation of Section

11353

of

the Hcalt.~

and Safety Code involving an adult induc1ng, using, or
employing a

mino~

to violate Health and Safety Code

provls:ons.
(L) Any violation of Section 1l353.S of the
Hea:th and Safety Code involving an adult selling or

d:stributing a controlled substance on school grounds

o~

public playgrounds during school hours to minors under the
age of

1~

years.
(2) Any person convicted of the following

cri~es,

when the offense or offenses involved two or more victims
~

a~d
~s

at least one of the victims died of injuries sustained
a result of one of the

follo~ing

cri~es:

(A) Murder.
(B) Attempted murder.
(C) Voluntary manslau9hter.
{b)

I

(t)

Upo~

conviction of any cr1me described

in subdivision (a), the sentencing judge shall determine
1.

:his section applies to the defendant.
(2) If the sentencint judge determines, pursuant

to paragraph (l) or {2) of subdivision (a),

t~at

this

section applies to the defendant, no credits shall be

{

:th respect to the sentence of that defendant

lven

purs

'\

d'H

t:;J

Sect1on 2931 or 2933, or bot!'i.

(c)
paragraph (

1)

( 1) The conviction of any

cri~c

spec:~:e~

of subd1vision (a) shall be appi1ed

respec: to the applicatiqn of this sect1on
conviction occurred before or after the

~lth

tne

~nether

effec::~ve

~

date

c~

this section.

(2} This section shall apply to the

conv~c::on

of any crime specified in paragraph (2) of subd1vis:on (a)
which occurs after the operative date of this

sect~cn.

(d) This section shall become operative
;

I

,

Ja~~a~~
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S£C. S.
~axation

Section 6051 of the Revenue and

Code is amended to read:
6051.

For the privilege of selling tangib:e

personal property .at retail a tax is hereby imposed

~pc~

all retailers at the rate of 21/2 percent of the gross
receipts of any retailer from the sale of all tang1ble
personal property sold at

ret~il

in this state on or A:tec

I

August 1, 1933, and to and

in~luding

June 30, 1935, and at

rate of 3 percent thereafter, and at the rate of 21/2
percent on and after July

1,

1943, and to and includ:ng

June 30, 1949, and at the rate of 3 percent on and after
July

1,

19<19, and to and including July 31, 1967, and at

PAC:

the rate of

~

percent on and after August

1,

1967, and to

and includtnq June JO, 1972, and at the rate of 33/4
percent on and after July

l,

1972, and to and including

June 30, 1973, and at the rate of 43/4 percent on and
after July

1,

1973, and to and

September JO,

inc~uding

1973, and at the rate of 33/4 percent on and after October
1,

1973, and to and including .March 31, 1974, and at the

rate ot 43/4 percent

~

and includina June

at the rate of 51/4 percent£!! and
to and including June 30, 1995, and

~

1991, and

after~.!...!_
~the

1991, and

rate of 43/4

percen: thereafter.
SEC. 6.

Section 6201 of the Revenue and

Taxation Code is amended to read:
6201.

An excise tax is hereby imposed on the

storage, use, or other consumption in this state of
tangible personal property purchased from any retailer on
or after July 1, 193S, for storage, use, or other
consumption in this state at the rate of 3 percent of the
sales price of the property, and at the ;rate of 21/2

.

. I

percent on and after .July 1, 1943, and

~o

and including

June 30, 1949, and at the rate of 3 percent on and

afte~

July 1, \949, and to and including July 31, 1967, and at
the rate of 4 percent on and after August 1, 1967, and to
and including June 30, 1972, and at the rate of 33/4

•.c.

,: "'

p E' r ,;: '"

Ju eo

0,

af er

July

at t er

4

on a

:972,

a:1d

l 972 ,

an

c

t o

1973, and to and including

1,

:973, and at the rate of
i,

1,

a nd

1

n c 1u d

l

ng

a;;d at the ra':.e of 43/4 percent on and

3.

19

Ju: y

33/~

to and including

Sc~te~ter

percent on and after October
,..~arch

31,

1974,

pe::cer:t. t.c and includinG June 30,

at

t~.e

~of

.,...

a'"'~

:ncl•Jdinc June 30,

51/4

percent~

lf\
~ v '

and

t~,e

a..r.d at
~

99 I

after~_!....:..

a ::::

;

199:, an:::

1995, and at t:.e rate c:

~J/~

the:eafter.

8e~cen:

~--

S~C.

7axa:::n

Co~~

7.
is

Sect:on 7:02 o! the Revenue
a~en~ed

an~

to read:

7 1 0 2.
=~

the Controller, be drawn there~rorn for

ref~n~s

~n~e:

atiC pu:st.:a::t to Section l793.25 of the
Coce, or

~e

transferred ln the following manner:

(a)(,) All revenues, less refunds,

.:.~ocs:tion
stc~ase.

~~:ch

~e:i.·.-ec

of sales and use taxes with respect to the sale,

use, or other

consu~ption

of motor vehicle

fue~

would not have been received if the sales and use

tax 'ate had been 5 percent and if motor vehicle fuel, as

de::.n,_
La~

Eor purposes of the Motor Vehicle Fuel License Tax

{?a:t 2 (commencing with Section 7301)), had been

exe~?t

from sales and use taxes, shall be estimated by the

Sta:e Soard of Equalizat1on, w1th the conc•Hrence of
·-~'

.

-~!'-

Depdr~rent

of f1ndnce and shall be

t~ansferred

f1scal year to the Transportation Planning and
Accoun~

in the State Transportation fund for

pu~suant

U'd:~

dur1ng

eac~

Dpv~lopme~t

app:opriat1~~

to Section 99312 of the Public Utilities Code.
(2) All revenues, less refunds, due to the

1mposition of sales and use taxes on fuel, as defined fer
purposes of the Use fuel Tax Law (Part 3 (commencing

wit~

Section 860l)) shall be transferred during each fiscal
year to the Transportation Planning and

•

Developmen~

Account for appropriation pursuant to Section 99312 of the
Public Utilities Code.
(b) All revenues, less refunds, derived under
this part at the 43/4 percent rate, resulting from
increasing, after December 31, 1989, the rate of the tax
imposed pursuant to the Motor Vehicle Fuel License Tax Law
on motor vehicle fuel, as defined for purposes of that law,
shall be transferred during each fiscal year to the
Transportation Planning and Development Account for
appro?riation pursuant to Section 99312 of the Public
Utilities Code.

i£1
1991, and

~

Durino the period

ending~

co~~encing

July

~

30, 1995, all revenues,!!!! refunds

and revenues subject to Article XIX of the State

43/4-r>ercen:: ra::.e, as

-

the

~~~Currence

trars~erred

estimated~

boa~d,

the

s:--.:11,

of :he Department of finance, be

to the Safe Streets fund.

ill 7he estir.ate reg>.:ired £:i paracr.=p:-:
t~

1.11th

i2J_ sha:~

tased on taxable transactions occurrinc duri:-:: a

calendar vear.

ill

~rar.sfers

to the Safe Streets fu:-:c shall be

.,..

r:-:ace cuarterlv .
'-I

.'

( C.

7~!

shall be

ba:a~ce

l!l 7he estimate
a~c

tra~s:errec

required~y

to the

S'...:bdiv:sic~s

(a)

(b) shall be based on taxable transactions occu:rin;
a calendar year, and the trans!e:s

duri~~

s~~civision
co::-::-e~ces

req~i:ed

by

(a) shall be made during the fisca: yea: that

during tha:

required by para;raphs

sa~e

(1)

calendar year.
and (2) of

Tra:-:s:ers

subdivisio~s

(a)

a~c

(b) shall be made quarterly.

lfl This section shall remain in effect
until

~a~uarv

~

1996,

~as

of

~date

~

is reoealed,

unless ! statute, passed £y ! two-thirds vote, which
e~acted

before January

~

£!

1996, deletes or extends that

SEC.

Sect1on 7102

8.

ddjed

lS

~o

the Revenue

a :1 d 7 ax at i on Code , to r e ad :
7102.
.~:the

t~:s

Controller, be
and

pirt,

C~de,

dra~,.,·n

pursua~t

t~e

fund sha:l, upon orde=

therefrom for ref•4nds ·... nee:

to Section 1793.25 of the Civ1l

or be transferred in the following manner:
(a}

u~~e:

money in

The

(1)

All revenues, less

:his part at the

~~?osition

~3/4-percent

ref~nds,

rate, including the

~o~:d

not have been received if the

ve~icle

def1ned for purposes of the Motor Vehicle rue:
(Far: 2

{co~nencing

fue:

and usF

sal~s

tax rate had been 5 percent and if motor vehicle

:a~

sal~,

o! sales and use taxes w;th respect to the

s:cra;e, use, or other consum?t:on c! motor
~,.,~;ch

~erivec

:~el,

~s

~icense

~ax

with Section 7301 )), had been

exem?: from sales and use taxes, shall be estimated by tne
s~ate

Board of Equalization, with the

conc~r:er.ce

of the

Department of Finance and shall be trans!erred curing each
fiscal year to the Transportation Planning and Development
A=cour.t in the State Transportation Fund for appropria;lon
pursuant to Section

99312

of the ?ublic Utilities Code.

(2) All revenues,

1mpos1tion of sales

~nd

less refunds, due to the

use taxes on fuel, as defined

purposes of the Use Fuel Tax Law (Part 3

(commenci~g

fo~

....-; ..........
~

PACE: NO.

sec:1c~

year

8601) l shall be transferred during each fiscal

to the Transportat1on Planning and Development

Account for appropr1at1on pursuant to Section

99312

of the

Publ1c Utilities Code.
(b) All revenues, less refunds, der1ved under
th:s part at the 43/4 percent rate, resulting from
increasing, after December 31, 1989, the rate of the tax
1~posed

pursuant to the Hotor Vehicle fuel License Tax Law

on motor vehicle fuel, as defined for purposes of that law,
shall be transferred during each fiscal year to the

7rar.sportation ?lannins and Development
appropriation

p~rsuar.t

Acco~nt

for

to Section 99312 of the ?wblic

Utilities Code.
(c) The balance

shal~

be transferred to the

General Fund.
(d) The estimate required by subdivisions (a)
and (b) shall be based on taxable transactions occurring
during a calendar year, and the transfers required by
subdivision (a) shall be made during the fiscal year that
commences during that same calendar year.
required by paragraphs

(1)

Transfers

and (2) of subdivisions (a) and

(b) shall be made quarterly.
This section shall become operative January
1996.

1,

2S

SEC.
a~e~ded

~~

9. The provis1ons of this act may be

stdtut~.

wh1ch is passed by

th~

Legislature

with a two-thirds vote in each house, so long as the
amendments are consistent with the purposes of this act
expressed on the date of adoption by the voters.
SEC.
ap~l1cation

10.

If any provision of

this act or the

thereof Co any person or circumstances

!S

he:d

1nval1d, that invalid1ty shall not affect other provisions
c~

applications of the act which can be given effect

~.~hout

the invalid provision or

end

p:cvis:or.s of this act are severable.

t~e

- 0 -

app~icat:on,

and to th:s
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Proposition 133
"The Safe Streets Act of 1990"
Distribution of Funds in the "Safe Streets Fund" (a)
(dollars in millions)

Program
Anti-Drug Education (42 percent)
Anti-drug education/counseling
Out-of-classroom/alternatives
Child development/preschool
At-risk students
Incentive grants
Subtotals
Anti-Drug Law Enforcement (40 percent)
Local law enforcement agencies
District attorneys' offices
Courts
Subtotals

1991-92

$161
129
226
65
~

1992-93

1993-94

$187
150
262
75
~

$202
162
283
81
~

1994-95

$219
175
306
87
~

1995-96

$15
12
21
6

Total

$784
628
1,098
314

2

ill

($646)

($748)

($809}

($874)

($60)

($3, 135)

$553
31

$641
36

$693
39

$50
3
($56)

$2,686
151
151
($2,986)

$9
3

ll

a2

($615)

($713)

~
($770)

$749
42
42
($832)

$100
31

$116
36

$125
39

$135
42

~

Prisons and Jails (1 0 percent)
Jail construction and operations
Prison operations
Drug treatment for offenders
Subtotals

2a

2Z

($154)

($178)

~
($193)

($208)

($14)

$485
151
112
($746)

Drug Treatment (8 percent)

~

~

~

Lll§.§}

!liD

~

Totals

$1,537

$1,781

Notes:
fa) Based on revenue estimates provided by the Board of Equalization.

$1,925

ll

$2,081

~

$140

$7,464

CALIFORNIANS FOR SAFE STREETS
8616 La Tijera Blvd., Suite 212-G, Los Angeles. CA 90045. 213/642-1074

August 15, 1990
STATEMENT OF LIEUTENANT GOVERNOR LEO I1cCARTHY
BEFORE THE SENATE REVENUE AND TAXATION COMMITTEE
I am pleased to submit this statement on behalf of Proposition 133
to your Committee. Proposition 133 is the most comprehensive plan
to combat drugs and drug-related crime ever proposed in this state.
It has two ~ain provisions.
The first creates a $1.6 billion a
year fund to:
--provide anti-drug education classes for every student
in
kindergarten through 12th grade
--dramatically increase the number of after-school
programs to give kids alternatives to the streets
--increase the availability cf pre-school programs
similar to Head Start for children at risk of drug
involvement
--greatly increase funding for drug prevention and
health programs targeted at pregnant women, young
mot~ers and their children
--create a matching grant program involving local
businesses in improving students' academic
perfor:nance
--fund school-based programs which develop a
coordinated approach among agencies and groups
servi~g high-risk children
--increase the number of police and improve their
equip:::1ent
--provide more prosecutors and courts to handle the
flood of drug-related cases
--increase funding for state prisons and county jails.
The program would be funded by a half-cent increase in the state
sales tax, which would expire in four years, unless renewed by the
Legislature or the voters.
The initiative sets a 1 percent cap on administrative expenses by
the state, guaranteeing that the funds go to the local entities
which provide the needed services.
Every year, the Attorney
General, the Superintendent of Public Instruction, the Secretary
of the Youth and Adult Correctional Agency, and the Secretary of
Health and t·lelfare are required to submits reports to the Governor
and the Legislature describing how they intend to spend the funds
in thl =oming year. Each year, the Auditor General is required to
submit a report to the Legislature describing and evaluating how
funds were spent in the previous year.
This
evaluation
mandates
accountability
and
ensures
that
expenditures are targeted at programs with proven track records.

In additlcn, ~he Governor is required to reco~mend to the
Legislature by January l, 1994 whether the entire funding progra~
should be continued, modified or ended.
The second part of the Safe streets Initiative requires repeat
violent offenders and major drug criminals to serve out their full
sentences without early parole. Under current law, a criminal who
repeatedly commits serious crimes ·is still eligible for work
programs or "good behavior'' credits which can cut their sentences
in half.
The Safe streets Initiative prohibits the early release of any
criminal convicted at least twice of any of the following: murder;
manslaughter;
rape or other sexual assault;
mayhem;
sale,
possession for sale, transportation, or manufacture of large
amounts of drugs; selling drugs to minors on school grounds or
playgrounds; or using minors to sell or transport drugs.
Drug abuse is the most serious threat to the quality of life in
this state.
Drug abuse is tearing apart tens of thousands of
families. He must finally move past the tough-guy rhetoric and do
what's right to protect the public and save the next generation.
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SENATOR WADlE DEDOEH. CHAIRMAN

JOINT HEARING ON PROPOSITIONS WITH
SENATE LOCAL GOVERNMENT COMMITTEE
SENATOR MARIAN BERGESON, CHAIR
ASSEMBLY REVENUE AND TAXATION COMMITTEE
ASSEMBLYMAN JOHAN KLEHS, CHAIR
AUGUST 15, 1990
SACRAMENTO,

CALIBO~A

Proposition 134 -- Nickel-A-Drink Tax
General Description, Comments and Issues
CURRENT ALCOHOLIC BEVERAGE TAXES
Current state law imposes alcoholic beverage taxes of:
1 cent per gallon for dry wine (less than 14%
alcohol) , (national average = 61 cents per
gallon) ,
2 cents per gallon for sweet wine (14% or more
alcohol) , (national average = 61 cents per
gallon) ,
30 cents per gallon for sparkling wine,
4 cents per gallon for beer,
o cents per gallon),

(national average

=

$2 per gallon for distilled spirits (national
average= $3.30 per gallon).
The taxes are levied at the wholesale level, and are therefore
built in to the retail price of these products (to a greater or

Proposition 134

-

August 15, 1990
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lesser degree depending on competitive conditions) . They
currently generate approximately $125 million annually, which
is deposited in the state General Fund. As consumption of
alcoholic beverages in California is declining steadily as a
share of the state'• economy, alcoholic beverage taxes have
declined correspondingly. In tact revenues have decreased in
actual dollars in nine of the last ten yaars, as is illustrat0d
in the chart below:

Alcoholic Beverage Tax Revenue
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Fiscal Year Ending June 30
PROPOSI7Ia. 134

section 2.

TBW ALCOHOL TAX AC7

or

1910

The people find and declare as follows:

(a) Alcohol use drains California of approximately
$13.6 billion annually in increased health care costs, highPr
crime rates, lost productivity, environmental damage, and
injuries from alcohol-related accidents and abuse.
(b) Alcohol-related accidents are the leading cause ot
death among teenagers and the cause of many permanently
disabling injuries.
(c) T~ere is a strong correlation between alcohol and
other drug use.
(d) Meeting the need and demand for alcohol and other drug
treatment and recovery programs is an increasingly expensive
burden to all California taxpayers.

Proposition 134
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(e) The use of alcohol and other drugs is a major cause of
hospital emergency room and trauma care treatment, and
therefore greatly contributes to the need for emergency
medical air-transportation services.

(f) The use of alcohol and other drugs is closely
associated with mental illness and contributes enormously to
the cost of treating the mentally ill.

(g) The use of alcohol and other drugs contributes
significantly to vandalism, litter, and unruly and criminal
behavior in California's parks and recreation facilities.
(h) The use of alcohol and other drugs is a major factor
in the majority of child and spousal abuse cases, and is also
frequently associated with abuse of elderly, mentally-ill and
mentally-retarded residents of long-term care facilities.
(i) Alcohol use during pregnancy causes approximately

s,ooo children to be born in California each year with

alcohol-related birth defects; and other drug use during
pregnancy, especially cocaine, affects thousands of babies
born each year.
(j) Drinking and driving, and driving under the influence
of other drugs, is the major cause of traffic accidents and
fatalities in California each year.
(k) Alcohol and other drug-related crimes are an
increasing burden to law enforcement and the criminal justice
system in California.

(1) While the staggering cost of alcohol abuse is borne by
aJl californians, 67 percent of the alcohol is consumed by
only 11 percent of the population.
(m) An increase in the excise tax levied on alcoholic
beverages equivalent to a five cents ($0.05) per drink is a
fair and appropriate way to reduce alcohol's staggering
burden on all California taxpayers.
ALCOHOLIC BSVWR&GB TAX IHCRZlSB

Proposition 134 would impose an additignal state tax at a
rate of 5 cents per "unit" on alcoholic beverages. "Unit" is
defined as follows:
5 oz

ot wine other than "fortified wine"
$1.28 per gallon
TOTAL RATE • $1.29 PER GALLON
2.1 times the national average

Proposition 134
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(Sparkling wine is believed to be included within
this category.]
3 oz. of fottified wine
$2.13 per gallon
TOTAL RATE • $2.15 PER GALLON
("'Fortified wine'" means any wine which
(i) contains alcohol in an amount equal to or
more than 14 percent by volume when bottled or
packaged by the manufacturer, (ii) is not both
sealed and capped by cork closure, and aged two
or more years, (iii) does not contain 14 or more
percent of alcohol by volume solely as a result
of the natural fermentation process, and (iv) has
been produced with the addition of wine spirits,
brandy or alcohol."]
12 oz. of beer
53 cents per gallon
TOTAL RATE • 57 CENTS PER GALLON
2.9 times the national average
l oz. of distilled spitits
$6.40 per gallon
TOTAL RATE • $8 • 4 0 PER GALLON
2.5 times the national average
These tax provisions would go into effect January 1, 1991.
They would be in addition to the present taxes imposed on
alcoholic beverages, AND "shall be in addition to any other tax
imposed upon beer, wine or distilled spirits by the voters at
the November 6, 1990 election." (But, see the discussion of
Proposition 126 (ACA 38) below.)
REVENUE BSTIXATB
The Legislative Analyst, jointly with the Department of
Finance, estimates that the revenue increase due to this
additional tax will yield $360 million in 1990-91 and
$730 million in 1991-92. They also indicate that "due to a
downward trend in alcoholic beverage consumption, the revenues
would decline gradually in subsequent years."
There would also be an increase in sales tax revenue due to
the increased selling price of alcoholic beverages. This would
result in an increase in local sales tax revenue of
$2.4 million in 1990-91 and $4.7 million in 1991-92. The sales
tax increase at the state level would be approximately offset
by a reduction in alcoholic beverage tax receipts due to
reduced consumption as a result of the nickel-a-drink add-on
tax.

Proposition 134
ALLOCATIO•

0~

- !5 -

Auqust 1!5, 1990

RBVEHUES

The revenues from the new tax would be deposited in a new
Alcohol Surtax Fund, which would be allocated as follows:
24% to the Prevention. Treatment and &ecoyery
Account:
4% for "prevention of alcohol and other drug
problems"
13% for "treatment and recovery services for
alcohol and other drug problems"
2\ for "a coordinated statewide and local
training, public policy and public awareness
program to prevent alcohol and other drug
problems, and to inform the public,
particularly children and teenagers, of the
potential health risks of alcohol and other
drug use"
5\

for "capital expenditures ..• for housing,
treatment and recovery facilities, domestic
violence shelters, and homeless and lowincome facilities for persona recovering from
alcohol- and other drug-related problems.

25% to the Emergency and Trauma Care Account:
17% for "emergency medical and trauma care
treatment and all related services"
8\ for "emergency medical and trauma care
services, up to the time the patient is
stabilized, provided by physicians in general
acute care hospitals that provide basic or
comprehensive emergency services
15\ to the Mental Health Account for "locallyimplemented community mental health programs"
15\ to the Infants. Cbildren And Innocent victims
Account:
1\ tor "prevention, treatment and care regarding
the health needs of infants, children and
women due to perinatal alcohol and other drug
use"
4\

f~r "prevention, treatment and care regarding
child abuse and child abuse victims"

3\ for "shelter, support services and prevention
programs whose primary purpose is to serve
battered women and 'their children"

Proposition 134
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for "training, education, public policy,
research and related support services for
persons with disabilities"

21\ to the LAW Enforcement Account:

2% for "enforcement of laws prohibiting driving
under the influence of an alcoholic beverage
or any other drug, or the combined influence
of an alcoholic beverage and any other drug,
and related criminal justice and penal system
costs and services"
14% for "enforcement of alcohol- and other drug-

related laws, and related criminal justice
and penal system costs and services"
2% for "recreation and park programs and
projects that address alcohol and other drug
impacts on public parks and facilities,
including impacts on public safety, litter
vandalism, youth-at-risk, and other
prevention and diversion activities"
2\ for "operation and administration of a
statewide emergency medical airtransportation network"
1% for "enforcement, education and training

relative to laws prohibiting driving under
the influence of an alcoholic beverage or any
other drug, or the combined influence of an
alcoholic beverage and any other drug."
The proposition contains an elaborate series of formulae
for allocation of funds among counties, cities, districts and
state agencies (see SS3~23l & 32232 of the Revenue and Taxation
Code, as added by the proposition-- attached).
SOURCE OJ' TBB

ALL~TIOM

J'ORKULA

The elaborate funding formula and allocation plan described
above is at least partially the result of efforts by the
sponsors to generate commitments of funds and other resources
sufficient to qualify the initiative for the ballot. A lett~r
to potentially supporting organizations from one of the
initiative's sponsors clearly shows that those organizations
which contributed the most money or signatures were promised
the greatest allocation of funds from the new tax:
"The campaign budget will evidently be about.
$3,ooo,ooo, including qualification and election
phases. We will be expected to contribute either money

•
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or signatures in proportion to the benefits we
receive .... Those wishinq to include specific program
allocations will be expected to make appropriate
contributions to the campaign effort." (PCL letter
dated June 2, 1989)
It is doubtful whether this approach to budgeting and
taxation is one which will ultimately yield the most
comprehensive, effective and efficient system for delivery of
public services in California.
NON-SUPPLAMTIHG LAMGUAGB
Section 32240. Expenditures pursuant to this chapter
shall be used only for the purposes specific in this chapter,
shall supplement 1989-90 state fundinq and per capita levels
of service, and shall not replace existinq state funding nor
fund future state expenditures for increases in the cost of
providing existinq per-capita levels of service. Existing
state runding and per capita levels of service for purposes
specified in this chapter shall not be reduced. (emphasis
added)
Althouqh the intent of this section of the proposition
seems to be to prevent the new revenue from the alcoholic
beverage surtax from being used to "free up" funds presently
used for these proqram areas for other uses, qreat concern has
focused on the last sentence, which seems to say that the
programs which the surtax helps to fund (listed above) must
perpetually be increased by workload and coat of livinq
adjustments.
The Analyst has indicated that this may "result in unknown
potential state costs, possibly risinq to tens, or even
hundreds, of millions of dollars in the future, to maintain
1989-90 per capita levels of service, in perpetuity, in a
variety of health, mental health, criminal justice, parks, and
other proqrams •.•• These costs would occur to the extent that
future budqets would otherwise fund the affected proqrams at
service levels less then 1989-90 levels of service." The
Analyst indicates that this require. .nt "could initially raise
state costs by about $180 million in 1990-91 and by over
$300 million in 1991-92."
The text of most of this proposition was introduced in bill
form by ~saemblyman Connelly, as AB 2563. That bill "corrects"
the abo~ lanquaqe, to read: "Existinq state funding and per
capita levels of service for purposes specified in this chapter
shall not be reduced by reason or this chapter." This makes it
clear that the sentence is part of the non-supplantinq
provision, rather than an additional tundinq guarantee for
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these programs. However this correction is NOT contained in
the proposition, and therefore has no bearing on the
proposition itself except to indicate that the sponsors of the
proposition are aware of this flaw.
It should again be recalled that this proposition seeke ~~
fund some of our most rapidly growing program areas from a
funding source which is forecast to decli:r.e year after y~ .·.
The non-supplanting language, at the least, will require the
increased funding for these programs to be maintained at a
work-load and inflation adjusted level in the future,
regardless of the inadequacy of the funding source.
PROPOSI~IOB

13 AM»

~ LIXI~

IXCLOSIOBS

The proposition amends Proposition 13 by providing that
section 3, which arguably reserves to the Legislature the sole
power to increase state taxes, does not apply to this
proposition. This provision apparently contains a drafting
anomaly--it provides that "Section 3 does not apply to the
Alcohol Tax of 1990." However, Proposition 134 is titled the
"Alcohol Tax A&t of 1990." One interpretation could be that
any "alcohol tax• a~tar 1990 would require a two-thirds
legislative vote, including the taxes imposed by this
proposition since they do not go into effect until 1991.
There could also be complex interactions between this
provision and the amendments to Section 3 made by
Proposition 136 (the "Taxpayers Right to Vote"), which by its
terms goes into effect the day of the election. The question
will be •which Section 3--the old version or the new version?"
If the revised, Proposition 136 version of Section 3 applies,
then this proposition might require a two-thirds popular vote
in order to beco. . effective, since it would be a "special tax"
under Proposition 136's new definitions.
Proposition 134 also amends the Gann appropriations limit
to provide that "appropriations subject to limitation" does not
include appropriations from the Alcohol Surtax Fund, and t~."\':
no adjustments in the appropriations limit of any ~ntity ~r~
required as a result of revenue being depositEtti in or
appropriated froa the Fund.
ALCOHOLIC Bri'IIR&GU AM»

~OBACCO

CLASSIJ'IBD AS "DRUGS"

Proposition 134 defines •other drugs" as:
"all addictive or controlled substances other than
alcoholic beverages, as defined by Section 23004 of the
Business and Professions Code, and cigarettes and
tobacco products, as defined in Section 30121 of the

-
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Revenue and Taxation code, as both sections read on
January 1, 1990.~
This definition is included because of numerous references
in the proposition to "alcohol and other drugs."
INTBRACTIOH WITB PROPOSITIOM 126 (ACA 38 -- CORTESE)
Proposition 126 is a competing tax increase on alcoholic
beverages, sponsored by alcoholic beverage industry opponents
of Proposition 134, and intended by its promoters as a "preemptive strike" at Proposition 134. It increases alcoholic
beverage taxes as follows:
19 cents per gallon for dry wine (compared with
$1.28 under Proposition 134)
18 cents per gallon for sweet winl (compared with
$2.13 for fortified wine under Proposition 134)
16 cents per gallon for ~ (compared with 53 cents
under Proposition 134)
$1.30 per gallon for distilled spirits (compared with
$6.40 for Proposition 134)
Proposition 126 contains a provision which would make its
provisions and those of Proposition 134 mutually exclusive:
whichever of the propositions receives the most votes becomes
effective; the other is void. Since Proposition 126 is a
constitutional amendment, its "killer" clause would likely take
precedence over Proposition 134, which requires that its surtax
be IN ADDITION TO any other tax on the same ballot.
TAX•s OK ALCOHOLIC

B~QBS

AR. RBGRB88IVB

It is generally conceded that taxes on alcoholic beverages
are regressive, in that the tax takes a greater share of the
income of less-well-off consumers than it does for those with
higher incomes. This is particularly so for consumers at the
lowest end of the economic scale. Indeed, the two-thirds
higher tax on "fortified wine" (which includes "skid row" wines
such as Thunderbird, Night Train and "Mad Dog") is intended to
target a much higher tax burden at certain segments of the low
income population.
Although regressivity is usually thought of as an
undeairatle attribute of a tax, in this case there may
benefit: to the extent that a significant increase in
reduces the aaount available to purchase alcohol, less
will be consumed. The original rationale for imposing

be a
tax
alcohol
taxes on

Proposition 134
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"undesirable" commodities was to requlate their consumption
through manipulating the price structure.
Nevertheless, for those addicted to alcohol its price
elasticity is very low -- probably lower than for alternative
purchases such as nourishing food or medical care for other
members of the faaily. So one result of the tax will be to
increase the faaily alcohol budget at the expense of
alternative, aore desirable purchases, thus increasing
"alcohol's staggering burden• to society.

Consultant:

Martin Helmke

:~ITIATIVE

MEASURE TO BE SUBMITTED DIRECTLY TO THE

VOT~RS

The Attorney General of California has prepared the
following title and summary of· the chief purpose and poin~s
of the proposed initiative:

TO THE HONORABLE SECRETARY OF STATE OF CALIFORNIA
THE ALCOHOL TAX ACT OF 1990
SECTION 1. This measure shall be known and may be ci~ed
as the Alcohol T~ Act of 1990.
SECTION 2. The people find and declare as follows:
(a) Alcohol use drains California of approximately
Sl3.6 billion annually in increased health care costs, higher
crime rates, lost productivity, environmental damage, and
~r.juries from alcohol-related accidents and abuse.
(b) Alcohol-related accidents are the leading cau~e of
death among teenagers and the cause of many permanently
disabling injuries.
(c) There is a stronq correlatiQn between alcohol and
other drug use.
(d) Meeting the need and demand for alcohol and other
drug treatment and recovery programs is an increasingly
expensive burden to all California taxpayers.
(e) The use of alcohol and other drugs is a major cause
of hospital emergency room and trauma care treatment, and
therefore greatly contributes to the need for emergency
medical air-transportation services.
(f) The use of alcohol and other drugs is closely
associated with mental illness and contributes enormously to
the cost of treating the mentallY. ill.
(g) The use of alcohol and other drugs contributes
significantly to vandalism, litter, and unruly and criminal
behavior in California's parks and recreation facilities.
(h) The use of alcohol and other drugs is a major
factor in the majority of child and spousal abuse cases, a~d
is also frequently associated with a-buse of elderly,
menta :y-ill and mentally-retarded residents of long-term
care facilities.
(i) Alcohol usa durinq preqnancy causes approximately
5,000 children to be born in Calitornia each year with
alcohol-related birth defects; and other drug use during
pregn~ncy, especially cocaine, affects thousands of babies
-
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born each year.
(j)
Drinking and driving, and driving under ~ne
inf:uence of other drugs, is the major cause of ~raffic
accidents and fatalities· in California each year.
(k) Alcohol and other drug-related cr~~es are an
~ncreaainq burden to law enforcement and the criminal jus~1:e
system in California.
•
( 1)
While the staggering cost o t alco~cl abuse i ~ :J•:;r'!'ie
by a:l Californians, 67 percent of ~ne alcohol is con~~~ed by
only 11 percent of the population.
(m) An increase in the excise tax levied on alcoholic
beverages equivalent to a five cents ($0.05) per drink ~s ~
fair and appropriate way to reduce alcohol s staggeri~g
burden on all California taxpayers.
SECTION 3.

Section 1 is added

~o

Article XIII A cf

~~=

Constitution, to read:
SECTION 7. Section 3 does not apply to the Alcohol Tax
of 1990.
SECTION 4. Section 13 is added to A=ticle XIII B of ~~e
Constitution, to read:
SECTION 13. "Appropriations subject to limitation·· c f
each entity of government shall not include appropriations of
revenue from the Alcohol Surtax Fund created by the Alcohol
Tax Act of 1990. No adjustment in the appropriations limi~
of any entity of government shall be required pursuant ~c
Section 3 as a reault of revenue being deposited in or
appropriated from the Alcohol Su:tax Fund created by the
Alcohol Tax Act of 1990.
SECTION s. Chapter S.S (commencing with Section 32220;
is added to Part 14 of Oivision 2 of the Re•,enue and Taxacion
Code, to read:
Chapter 5.5. SURTAX ON BEER, WINE AND DISTILLED SPIRITS.
Article l. Definitions.
32220. For purposes of this chapter:
(a) "Fund" means the Alcohol Surtax ::'und created by
Section 32221.
{b} "Unit" means the appropriate :neas,;re of any cf ~:-.c:
following:
(l) Twelve ounces of beer.
( 2) Five ounces of all wine, except ~hu.3oe L1
subdivision (3).
(3) Three ounces of fortified wine.
(4) One ounce of distilled spiritE.
'=)
"Fortified Wine" means any wine wh.l.c:h ( i) com:air.s
alcoho. in an amount equal to or more than 14: percent by
volume when bottled or packaged by the manufacturer, (ii) is
not both sealed and capped by eork closure, and aged two or
more years, (iii} does not contain 14 or mere percent of
alcohol by volume solely as a result of the natural
fermentation process, and (iv) has been produced with the
addition of wine spirits, brandy or alcohol.
(d) HOther drugs" means all addictive or controlled
substances other than alcoholic beverages, as cefined by
Sec~ion
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Sec~ion

23004 of the Business and Professions Cede, and
tobacco products, as defined in Section 2Gl2l
and Taxation Code, as bo~h sections read ~~

~iqarettes and
~= ~he Revenue

:a:-.. \:
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Article 2.

Alcohol Surtax Fund.

Section 32221. The Alcohol Surtax =~~d is hereby
created in the State Treasury. The fund shall consist of a 1 1
revenues raised pursuant to the taxes imposed by this
chapter, and all interest and penal ties L11posed t.hereon
;urs~ant to this part.
Earnings derived from investment cf
r.~onies in the fund shall accrue to 1:he fund.
;1otwit.hs~ar.:J'-.-::
Section 13340 of the Government Code, moneys ~n the fund
shall be continuously appropriai:ed, without regard to fisca:
year, for the purposes of this chapter.
Section 32222. The fund consists of five separate
accounts, as follows:
(a) ~he Prevention, Treacment and Recovery Account,
funds from which shall only be expended for the following:
(1} Prevention of alcohol and other drug problems.
(2) Treatment and recovery services for alcohol and
other drug problems.
(3) A coordinated statewide and local training, ;ublic
policy and public awareness program to prevent alcohol and
other drug problems, and to inform the public, particularly
children and teenagers, of the potential health risks of
alcohol and other drug use.
(4) Capital expenditures (including accessibility
improvements for the disabled) for housing, treatmen~ and
recovery facilities, domestic violence shelters, and homeless
and low-income facilities for persons =ecovering from
c.:cot:.ol- and o-cher cL.."""i.lq-related problems.
r ~ 1 The Emergency and Trauma Care Acccun~, f'J.nds f:=or..
~~ich shal~ cnly be expended for the following:
(l) £mergency medical and trauma care ~reatmsnt c.nd al~
r 2)
::::-.ergency medical and trauma care se:::-.r i. c.:s, :..:.p '::::
time the patient is stabilized, provided by physicians in
general acute care hospitals that provide basic or
comprehensive emergency services.
(c) The Mental Health Account, funds from wn~ch sha~~
cnly be expended for locally-implemented community mental
health programs.
(d) The Infants, Children and Innocent Victims Account,
funds from which shall only be expended for the following:
(1) Prevention, treatment and care regarding the health
nee~s of infants, children and women due to perinatal alcohol
c.nd other drug use.
(2) Prevention, treatment and care regarding child
abuse and child abuse victims.
(3) Shelter, support ser~ices and prevention progr~T.s
whose prLT.ary purpose is to serve battered women and their
childre:n.

~he

-

3 -

(4) Training, education, public policy, research and
related support services for persons with disabilities.
(e) The Law Snfcrcement Account, funds from which shall
snly te expended for the following:
(l) Enforcement of laws prohi~iting driving under ~he
~n:luence of an alcoholic beverage or any c~her drug, or the
combined influence of an alcoholic beverage and any other
ct_~g, and related criminal justice and penal system costs and
ser.rices.
(2) Enforcement of alcohol- and ether drug-related
laws, and related cr~inal justice and penal system costs and
ser.rices.
(3) Recreation and park progr~~s and projects that
address alcohol and other dr~g impacts on public parks and
:acilities, including impacts on public sa;ety, litter,
vandalism, youth-at-risk, and other prevention and diversion
activities.
(4) Operation and administration of a statewide
emergency ~edical air-transportation network.
(5) Enforcement., education and training relative to
laws prohibiting driving under the influence of an alcoholic
beverage or any other drug, or the combined influence of an
alcoholic beverage and any other drug.
Article 3.

Imposition of the Surtax on Beer, \·ane and
Distilled Spirits.

Section 32225. A surtax at the rate of five cents
($0.05) per unit, and at a proportionate rate for any ether
quantity, is imposed upon every unit of beer and wine sold ~n
this state or sold pursuant to Section 23384 of the Business
and Professions Code, by a manufacturer, wine grower, cr
irr.?ort.er, or seller of beer or wine selling beer or wine with
respect. to which no tax has been paid within areas over whic~
tte ~nited States Goverr~ent exercises jurisdict~c~.
Section 32226. A surtax at the ra~e cf f~~a cants
($0.05) ;er unit, and at a proportionate rate fer any ct~er
;:;·.:.=.::-.~~:.·:;, is imposed upon ever}' unit. cf C.~.::.illa~ S?ir:.:.s
sold in this state or sold pursuant to Sec~ion 2338~ o: the
Business and Professions Code, by a manufacturer, distilled
spirits manufacturer's agent, brandy manufacturer, rectifier,
and wholesaler, or seller of distilled spi=its selling
distilled spirits with respect to which no tax has been paid
wit.~in areas over which the United States Gover~~ent
exercises jurisdiction.
Section 32227. Except with respect t.o beer and ~ine in
the internal revenue bonded premises of a =eer mar.ufacturer
or wine grower, and except with respect to those distilled
spirits in possession or control of a distilled spirits
taxpayer as defined by Section 23010 of the Business and
Pro:essions Code, upon which the taxes ~~posed by Sec~icn
32226 have r.ot been paid, a floor stock tax of fi•;e cents
( S0 . 0 5 ) is hereby imposed on every unit of beer, \; ine and
distilled spirits in the pcssessicn or u~der the control of
- 4 -

every ?erson :..:..::e:1saC. u:-.der Divisic:1 '9 .: ·::-_,·,::·· · · · ... -...,
Sect..i.cn 23000) c: ~.'--a 3J.siness and ?r:;':"':.'o""'··
--,
after 2:01 -!..m. on January 1, 1991, pur!·..:an~ ~.' :O"~l-:s a::::
regulat.icns ?romulgated by t.~e Scate Board o: 2qua~izat.-c:1.
This floor st.oc:k tax shall be due a.:;.d payable c:: ?e.b:::-·..:a:::-:.: ~:,
:.951.

Saction 32228. The taxes imposed by this a=t.ic:e s~a::
be imposed in addition to any other·tax imposed upon beer,
wine or distilled spirits by this part, and shall be .i.n
addition to any other tax imposed upon teer, wine or
distilled spirits by the voters at: t.he Ncvem.C~= 5, 1990,
e;.ect.ion.
Section 32229. All the provisions of this ~art, N~:~
the except. ion of those contained in Chapter 10 ( com.rnenc :..:-.;
A~t.h Section 32501), relating to excise taxes, are applicac:~
also to the taxes imposed by this Article, to the extent :~at
they are not inconsistent with this Article.
Article 4.

Disposition of the Alcohol S·..:.rt.ax ?u:-.:!

Section 32230. (a) With the excep-cion o: payments o:
refunds made pursuant to Chapter 8 (commenci:1g with Section
32401), and, as determined by the Depart~ent of ;inance,
~ei~bursement of the State Board of Equalization f~r expenses •
~ncurred in the a~~inistration, enforcement and collection c£
the taxes imposed by ~icle 3 (commencinq with Section
32225), pursuant to its powers vested by this part, and
=eirnbursement of the Controller for expenses incurred ;_~ :he
admi.:iistration of the fund, all moneys in the hmd shal.l ::;e
allocated as provided in s~division (b).
(b) :·!oneys in the fund shall be a.llocateci acccrdi:-.; :c
the following formula:
(l)
~wenty-four percent shall be deposited in the
? revent:ion, Treatment and Recovery Account, .,.,..hich is :.~ ~e
~~rther allocated for the purposes specified ~n sub~iv~si::n
~a) of Section 32222 a.s follows:
•A)
Four percent for the pur?cses of ~aragra;h
(S)
Thirteen percent fer the ~~r?~s:s cf ~a:::-agra;:1
1

_

•

( 2).

(C)
(D)
(2)

Two percent for the purposes cf paragraph (3).
Five percent for the purposes of paragraph (4).
Twenty-five percent shall be deposited in the
~mergency and Trauma Care Account, which is to be further
allocated fer the purposes specified in subdi·:ision (b) ::f
Section 32222 as follows:
(A) Seventeen percent for the purposes of parag:::-aph
'B) ~ight percent for the purposes of paragraph 1 2).
3)
Fifteen percent shall be daposited in :he ~enta~
~Eal~h Account, ~hich is to be allocated for purposes
s;ecified in subdivision (c) of Section 32222.
·
(4) Fifteen percent shall be deposited in the !nfant:s,
Children and Innocent Victims Account, which is to be L;.rther
alloc~ted for the purposes specified in subdivision (d) ct
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32222 as :ollows:

Sec~~:~

A

Six

?ercen~

for

purposes cf

~he

para;=~~~

_

?o~= ?s=cent :or ~~e pu=~cses c: ;a=~;=a;~
~h=ee perce~t for ~he purposes o: para;=~;~
""'
:'-,o~c pe=cent fer ~!:.e ;:ur?oses c f paraq=a;;:-. · c,
;5 1 ~~en~y-one percent shall be cepcsi~ac ~~ ~~e
:::-.:c:-~e:r.en~ Account, which is to be :urther a:..:.-:;ca-:e-::.
~

.3
:~~

:::r :.-.t=>
;:'..:r;:::ses speci:ied in subdi•risicn (er o:: Secti:::-. 2:2:2 as

'!"-..;o parcem:. for t.he p1..:.rposes of pa.ragrap::: ; ~ 1 •
Fourteen percent. :or t.he purposes c: ;;araqraph ;2).
f: \' r·~o ;>e=::en~ for -:::.e purpcsas of ;ara·;=a~~ : 3
:G)
T~o percent. fer the purposes of paraqraph
~
(E)
One percent the pu=poses of paraqra;G ·s;.
r c)
Any a.rr.ou..'"lt. allocated from any acco1.:r.c spec.;..:_ec -··
su~civision (b) which is not. expended within o:'.e year sha:l
rever:. :.o the account. from which it. was apprcpria~ed.
(1) The percen~ages s~a~ed in subdivisic~ :=; a=e
s:a:.ec as a percentage of :.he moneys ~eposited i~ ~~e =~~c
a:'.d ~c~ as a ?ercen~age of :.he moneys deposit.ec -~ eac:::
a=c:cun-:..
Sec~ion 32231. (a)
~oneys appropriated ?urs1..:.an~ ~~
Sec~:~n 3222: and allocated pursuant. to Sec~icn 32230 sha::
2e a:located for expenditure :or the pu=?cses spec~:i~d ~n
Sec~io~ 32222 as follows:
(l)
For all the purposes specified i~ para;ra;ns 1:/,
2) ar.d (4) cf si.l.bdivision (a); s~division(bJ; and
;ara~raphs (1),(2) and (3) of subdivision (d) of Sec~ion
32222; collectively, t.o counties pursuant to ~~e fol:cwin~
:;:,rmu.:a:
:il
One ~u~dred and fifty thousand ~ollars ·s:SC,COO;
~~ each ccunt.y annually.
'ii) The remaining f~nds appor~ioned based on ~ac~
~=~~~Y s ~ropor~ionate share of popula~ion.
1
2)
~cr p1.:rposes specified in ;ara;:aph \3) ==
~~~~~~isi=n ;a; of Sec~i=n 32222, ~o ~ie :apa=~=e~:. :f ~sa:~n
(A)

(3)

_:: ·= =· · :. : e s .
.:. :

::-: ;·~=;;cses speci:ied i:-. ;ara-;ra;:.-. :.; ' .:f
,a) of Sec~ion 32222, ~~ ~~e :epar~=an~ =~
?,e h =.b ::..: i :.a t:.ion.
•. 4) :or purposes specified i~ para~raphs ( l ~ a:'.C. ' 2 ·, -:~~c:.~:.sion (a) of Section 32222, 50 percen~ -~ ~=~~~.;..es
~ased en each county's propor~ionat.e share cf pcpu:a~:.cn a::~
:o ?ercer.~ t:.c cities based on each ci:.y·s prcpc:-:.:.=~a~e s~are
s~==-~:.si.:n

=~

~~e

?Cp1.::a~ion.

:cr purposes specified~~ par4;=aph (;; ==
\a) of Section 32222, co ci~ies, co~~~~es a~c
::.s:.::..c-:.s as defined in the Co::nmuni,;:.y Far:-::.a:.c~ ,.;...:-:. ::: :..;:s
: ... a;:::ar 3.7 ~cc:n."nencing wi~h Sect.icr. 57C0) cf. :)i·;:.s:..::~: ~.;;
:~e P~~lic ~esc~rces Co~e) ;urs~ant. t:.o t:.~e dis:::~~~:icn
~==~~:a speci!~ed in Section 5720 cf ~~e P~~~~= ~eso~:ces
C.:ae, a:<ce;~ ~:::re shall ~ot be the mini..::uz:t a:.::..cca:.~::~s
~;ec:.fied i~ subdivision (b) an~ para;ra;h (:; c: !~~divisic~
rS

£~~=~~~s~Jn

,.
-

0

-

,5)
For ?urposes speci!ied in paragraphs ~ a~a . S
subdivision (e of Section 32222, to the ca:~~or~~a ~ic~wav

Xoneys allocated pursuant to su~div~sion a, s~a::
as !allows:
Paragraph (l), montnly.
(2)
Paragraphs (2), {3), (4) and (6), quarterly.
(3)
Paragraph (5), annually o~the first day c: eac~
:iscal year.
(c) Moneys allocated in subdivision (a) based on
po~ulaticn shall be allocated based on the mo5~ recent
8epart~ent cf Finance population estimates.
Section 3:2 3 2.
(a) Funds allocated for ~.1.e ;_J...:.::p::ls~s
3pecified in paragraphs (1),(2) and (4) of su.::ldivis~on ,a) - ·
Section 32222 shall be expended by counties purs-.Jant to <:a:: ~
county's final approval of separate alcohol and other dr~g
program plans prepared in accordance with the provisions of
Section 11810.5 and paragraphs (l) to (4), incl.usi•re, c:
su~di.,.ision (a) of Section 11810.6 of, a:ld pa.::agrapt-.s \l) :.o
4; , inclusi·.re, of subdivison (a) of Section l :.9 S 3. 2 c: t:::.e
Health and Safety Code, and any ether provisions as
determined by each county. Each county's final approved
pl.ans shall be submitted to the Department of A.lcohol a:-.::.
:r~g Progr~~s for informacion purposes only.
(b) Funds allocaced for che purposes specified in
~aragraphs (l) and (2) of subdivision {a) of Sec~ion 32222
shall be expended 70 percent for purposes related to a:coho~
ana 30 percent for purposes related to other drugs.
:c) Funds allocated fer the purposes specified in
~aragraph (2) of s~bdivision (a) of, and subdi~isions \b),
'C) and (d) of Section 32222 shall only be ex;ended fer
pa~ent of services to persons who cannot afford to pay :or
t;he services, and for whom payment for the services ·..:il..:. r.ot
::.:e ::-.aC.e through private coverage or by any p=cgra:n f:.:.nc:ed :..:-,
·. .-:-.o :..e or in part by the federal govern.I:~ent.
(d) Gf the funds allocated for the purp~ses spec~:~ed
::..:-. ;:aragraph (3) of su.bdivison (a) of Sectior. 32222, at :..east
~: ~~:;~n~ s~al_ ~e expended !or a ~ass ~~~~~ ~~=;=~~
~:
:::.-::-. irH:cr::;s :.!"'.s public of the potential hea.:.t:~ r:..s:-:s ci
alcohol use and counteracts alcoholic beverage ~arketing
messages.
(e) Funds allocated for the purposes specified in
?aragraph (1) of subdivision (b) of Section 32222 shall be
expended by counties for the provision of emergency (as
c:e~i.ned by Section 1797.70
of the Health and Safety C~de)
and tra~a (as defined by Section 100240 of Title 22 of :he
:alifcrnia Code of Regulations) care and all related se~::ces
;,.:.rs:..:.ant to Sec~icns 170CO, 17001 an.;i 17003 cf t!"'.e ~·elfare
ar.d :: ~ituticna Code.
(:) Funds allocated for the purposes speciiied :..n
~~~a;r~pn (2) of subdivision (b) of Section 32222 shall te
c~stursed by counties to physicans, as defined i~ Sectio~
li97.S3a of ~he Health and Safety Code as that section =ead
on :anuary l, 1990, for e!l".ergency and tra~a ::a=e serv:.:as

~e

~~J
~~sbursed
;l~

:.

-

..
I

-

=endered, and shall be in addition to and stal~ ~c~ su~~~a~t
levels c f funding provided by A.rtic les 3 : cc:":"~-nenc .:...ng ·,..·l ~:--.

Sec-:.lon

:..5952~ ar.c. 3.5 (commencin; ·.;i-:.h Sec-:.:..::::. :..:?Sl~ ::f
5 of ~ar-:. 4.7 of Division 9 of -:he ~el~are and
:nst.:..:u:ions 2cde a~d -:.h~ Emergency ~edica: Serv.:..c~s ~~nc
·::-.ap:er 2.5 (cornmencinq with S-action l797.93a! of ::. ::.:...s.:....::-.
2.5 of :he Health and Safety Code) for :he :989-90 fisca:
year. Funds sr.all be disbursed at ·least cr...:a=-:.e= 2. y cr. =n
equ.it:able basis.
(g) Funds allocated for the purposes specif.:...e~ in
subdivision (c) of Section 32222 shall be expended ?ursuan-:.
:.o mer:. tal health programs cont:ai:.:-:.ed Ln Chap-:.e=s 5 ( ccrr.r:enc:.. :-.g
,..;l";:.h Section 5450), 6 (commencing ·..ri-:.h Sect:i:m s..:,-s; ar.d .. (;
i'~cJWJencing with Section 5565.10) of Part l, ?a=-: 2
(comr.encing wi:h Section 5600) and Part 3 (ccr.~encin; wi:n
Section 5800) of Division 5 of the Welfare and Inst:it:u-:.ions
Co~e, as follows:
(1) Fifty percent for seriously mentally-ill adults.
(2)
Thir-:.y percent for emotionally-dist:urted .:hil~=e~
::.;-.c adol.ascent:s.
(3) Twen~y percent for mentally-ill older adults.
The Oepart~ent: of Mental Health shall annually prepa=e
rec=~~encations to the Leqislature on the ex;er.dit:~re cf
tnese funtis upon review of local Short-Coyle plans ar
~eg=tiated net amount contracts, as defined in Section s~cs.:
~= the ~elfare and !~stitutions Code.
These funds shall be
used excl~sively to reform and improve the support and
t=eatment systems for the seriously me~tally ill in all
cc·.u:.ties.
(h) Funds allocated for the purposes specifisd in
;aragraph (1) of subdivision (d) of Section 32222 shall be
expended by counties pursuant to the authority specified in
s~~di~isions rd) and (i) of Section 1276 of Title 17 of the
:al.l.fornia Code of Regulations.
(i) Funds allocated for the pU!:'?Oses S?ecii.l.ed i~
~~=~graph :2) cf subdivision (d) of Secticn cf 2222~ s~::.:: -~
.:::·:pe:-.ded by cc:.:.nties for programs descr.l.bed ln ~r-:.ic :~ :

:~ap-:.er

I

,_:: ... -.9:'"\C~:--;
:~-.-isicn :;

·~-':.~.

::a.:.o:~:>n

~3965}

c:

C::a;:~e=

::_: : :

?:..::'~

-:

~

c£ -:he t;el.fa.re and Instit~-:icns :c::\:.a.
(jJ
Funds allocated for the purposes S?ecified in
?aragraph (3) of subdivison (d) of Section 32222 ~~all ~e
expended by counties for programs described ~n Th~ 2cme~~~~
VJ.olence Centers Act (Chapter 5 (commencing ·,.;ith Sect.:.:;n
:3:90) of ?art 6 of Division 9 of the Wel!a=e and
:nztituticns Code).
(k} Funds allocated for the purposes s~ecified i:-.
paragr~p~ (4) of subdivison (d) of Section 32222 s~all ~e
::;·:r;:.:::C:e~ ':.y independen<: Living cef"l..Zers as def.:.:-.ed i:-. S"".:-:.:..::~98Cl of the Welfare and Institutions Cede.
(l) Fur.d! allocated for the purpo:es S?ecii.l.ed ln
~ara;=aph (2) of subdivison (e) of Section 32222 ~ay ~e
a.>:pended by counties and cities for Long Te::T.i Care Cmb.:C:zJ..a:-:
services, as defined in Ar'tic lc 3 ( ccm:ner.c ing ..,. : . :::-. Sec-:. icn
9720) of C~apter 9 of Division 8.5 cf Part : cf the ~:elfa=e
- 8 -

and I::.st.:..:'..:.:..:.ons Code, in long term care :a.c;.2....:.::.es. ,;lS
defined in subdivision (a) of Section 9701 ~~:~are a~d
:nst:.:.~tions Code.
m)
~~~ds a::ocated !cr the pur;cses s;ec:.::.ea :.~
~~~3g~aph (~) cf s~tdivison (e) of Section 32222 sna:: =e
s~:ended for an emergency me~ical air-trans::r:.a:.ion 5'lS':a~
cre~ed by perso~nel ot the California Highway ?a:.rol, as
def:.ned Ln ~division (a) of Section 830.2 of the ?ena:
C=de.
~rticle

5.

General ?revisions

Section 3:240. Expenditures pursuant :.c :j:.s cha~:er
sna:: be used only for the purposes speci:ied ~n :.nis
:na?ter, shall supplement 1989-90 s:.ace :~ndin; and pocat:i. :a levels of service, and shall not replace ex.:.. st.~-::--.;
s :a :e fi.4nC.ir.g nor fund future state e:<pendi ::~res for
inc:ea~es in the cost of providing existing per-capita :eve:s
:;f se::::·vice.
Exis-:inq state funciing and per C.:ip:.-:a :evels a:
se~;ice fer purposes specified in this c~ap:er ~ha:: ~c: ce
:-e::.uced.
Section 32241. This chapter shall ~a~e affec~ on
.; c.::.-..: ary 1 , l 9 9 l .
Section 3Z2~2. This chapter s~all te ~~encea ~n:y ~Y
:~a :~ur-fi!ths vote of the membershi? c: beth hc~ses c: ~::.e
~e~~slature.
All amendments to this cha?ter ~ust te
c~~s~s~ent

~i~r.

~~s

purposes.

If any section of this maas~re, or oar~
~~~:ec!, is fc= any reason held to be in~a:id or
·
-..:ncc::.stitutional, the rema~ning sections shall not :e
a:factad, but shall remain in full force a~~ effect.
SECT!O~

6.
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Proposition 136 -- Taxpayers Right To Vote
General Description And Comatnts
Proposition 13, approved by the people in June 1978,
contained provisions which required a two-thirds popular vote
for local special taxes, and a two-thirds legislative vote for
state tax increases. As Proposition 13 was imprecisely
drafted, a number of questions arose which have been resolved
by the courts and otherwise in ways which many supporters of
Proposition 13 have found offensive. Particularly bothersome
was the Farrell decision, which defined "Special taxes" as
taxes which are not general taxes. That decision effectively
permitted general taxes (taxes for general purposes) to be
imposed by a simple vote of the qoverning body of the local
entity.
I, November 1986 the people approved Proposition 62,
which attt:: .. ~ted, among other things, to "correct" the Farrell
decision. However that proposition was a statutory rather than
a constitutional change. Therefore its provisions have been
interpreted as not affecting charter cities, which are governed
by the constitutional "municipal powers" doctrine (which

Proposition 136
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provides that city charter provisions generally have priority
over statute).
Much of Proposition 136 is generally similar to the
provisions of Proposition 62. But Proposition 136 is a
constitutional amendment rather than a statutory initiative.
Therefore it is believed that Proposition 136 will prevail over
the municipal powers doctrine.
I.

VOTING REQUIREMENTS POR STATB TAXES

Existing Section 3 of Article XIII A of the constitution
(enacted by Proposition 13) generally requires a two-thirds
legislative vote for state tax increases or new taxes. It also
provides that no new ad valorem taxes on real property (i.e.,
taxes based on the value of real property), and new realty
sales or transfer taxes may be imposed.
Proposition 136 repeals the existing provisions of
Section 3, and replaces them with a substantially expanded
Section 3, which (1) distinguishes between "general" and
"special" taxes; (2) provides the specific method whereby the
people, by initiative, may impose or increase state taxes; (3)
requires that special taxes on personal property must be based
on value, and may not exceed the Article XIII A real property
tax rate (1% plus the add-on debt rate).
SECTION 4. Section 3 of Article XIII A of the California
Constitution is repealed.
See~ieft-3T--Prem-afta~ar~er-~he-er!ee~ive-aa~e-e£-~his

ar~ie%e 7 -afty-ehaft~es-ift-S~a~e-~axes-eftae~ea-rer-~he-p~rpeae

e£-iftereasift~-reveft~es-ee%%ee~ea-p~rs~aft~-~here~e-vhe~her-by
iftereasea-ra~es-er-ehaft~es-ift-ae~heas-e£-eeap~~a~ieft-m~s~-be
impesed-by-aft-Ae~-passed-by-fte~-%ess-~haft-~ve-~hirds-e£-a%%
members-er-~he-~e~is%a~~re 7 -exeep~-~ha~-fte-ftev-aa-va%erea
~axes-eft-rea%-preper~y;-er-aa%ea-er-~raftsae~ieft-~axes-eft-~he
sa%es-e!-rea%-preper~y-aay-be-iapesedT

SECTION 5. State Government General and Special Tax
Limitation. Section 3 is hereby added to Article XIII A of
the California Constitution to read as follows:
Section 3. (a) From -and after the effective date of
this section, any .•• increases in State general or special
taxes ... whether by increased rates, changes in meth9ds of
computation, any other increase in an existing tax, or any
new tax must be imposed by an Act passed by not less than
two-thirds of all members elected to each of the two houses

Proposition 136
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of the Legislature, ... or as provided in subsection (b).
(b) From and after the effective date of this section,
any increases in state taxes whether by increased rates,
changes in methods of computation, any other increase in an
existing tax, or any new tax also may be enacted by an
initiative passed, in the case of a general tax, by not less
than a majority vote of the voters voting in an election on
the issue or, in the case of a special tax, and
notwithstanding Article II, §lO(a) of the California
constitution, by not less than a two-thirds vote of the
voters voting in an election on the issue, or as provided in
subsection (a).
(c) Except as provided in Article XIII A, SSl and 2 ot
the California Constitution, no new ad valorem taxes on real
property or sales or transactions taxes on the sale of real
property may be imposed.
(d) Any special tax with respect to tangible personal
property enacted on or after November 6, 1990, must be an ad
valorem tax and must comply with the provisions of Article
XIII, S2 of the California Constitution.
(e) As used in this section, "general taxes" are taxes,
including, but not limited to, income taxes, excise taxes,
and surtaxes, levied tor the general fund to be utilized tor
general governmental purpose; •special taxes• are taxes,
including, but not limited to, income taxes, excise taxes,
surtaxes, and tax increases, levied tor a specific purpose or
purposes or deposited into a tund or funds other than the
general fund. Taxes on motor vehicle fuel shall be
considered general taxes tor purposes ot this section.
[Note that italics indicates new lanquaqe and "
deletion.]

11

indicates a

Proposition 13' issues:

1.

By referring to ad valorem property taxes in this
section (which provides for state tax
limitations), the proposition may contemplate
state-wide property taxation for state purposes
(such as debt service}. It may be that property
': Y may now be used to back state bond issues.
Th ... ::; could ·involve a vast increase in property
tax debt rates for state purposes.

2.

The reworded version of subdivision (a) is
intended to prevent leqislation eontaininq a
mixture of tax increases and decreases from being
passed by a majority vote. Is this an undue

Proposition 136
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restriction on the power of the legislature to
enact packages of tax legislation?
Most significant federal conformity legislation
involves offsetting revenue increases and
decreases. While it has been generally conceded
that our tax laws should be kept closely in
conformity with federal laws, this practice will
now require a two-thirds vote, even for packages
which do not increase total revenue. Does the
relatively straightforward annual housekeeping
decision to conform our tax laws with federal tax
changes merit this super-majority measure?
3.

Despite the drafters' apparent intent to prevent
adoption of "wash" tax bills (those with
offsetting tax increases and decreases) by a
majority vote, it is not clear from the wording
that proposition will accomplish its goal. The
language is replete with the word "any," which
probably is intended to mean "where any tax is
increased" or "whenever anyone's tax is
increased." However the language can probably
still be interpreted as similar to present law-allowing "revenue neutral" bills comprising both
tax increases and decreases. (This would have
been different had the proposition referred to
" ••• any legislation yhich contains increases in
state general or special taxes •••• "

4.

The restriction on special taxes on tangible
personal property was specifically designed to
void the alcoholic beverage tax increase
contained in Proposition 134. However it will
also forever restrict the use of state taxes on
tangible personal property, including sales
taxes, from being directed toward particular
needs, even when approved by the people (except
in the event of a disaster or emergency--see
Section 7, below). Is this restriction
warranted? What is so special about taxes on a
unit basis (such as on alcoholic beverages and
tobacco products) which requires thi.s
extraordinary provision?
(This is one of the provisions of Proposition 136
which the proposition's drafters hope to
nullify Proposition 134, the alcoholic beverage
tax increase.)
~y

5.

There is no definition of "taxes." Many of
Proposition 136's proponents have in the past
argued for treatment of motor vehicle taxes as

Proposition 136
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could not the same logic

be

used avoid

the two-thirds vote requirement in other areas?

Perhaps an income tax increase could be billed as
a "health care fee" since all taxpayers will
surely need health care sometime or other? It ·
may be that the restrictions contained in this
proposition will serve as the "necessity" for
further rounds of such fiscal "invention" in
future years.
6.

There is a conflict between subdivisions (b), (c)
and (d) • Subdivision (b) allows the people by
either a majority or two-thirds vote to enact ANY
increa·ses in state taxes, or ANY new taxes.
subdivisions (c) and (d) restrict what taxes the
people may enact. Which takes precedence--the
authority in (b) or the limitations of (c) and
(d)?
Or do subdivisions (b) and (c) only apply to
legislatively imposed taxes, since
subdivision (a) is less broad in that it provides
that any legislatively imposed tax increase MUST
be imposed by a two-thirds vote? This would in
effect grant the people the right to impose
property taxes for state general purposes, for
example, or to enact a state realty transfer tax.

7.

For local governments all taxes must be either
general taxes or special taxes. However this
requirement is not present for state taxes.
Furthermore, subdivision (e) does not appear to
include "tax increases• levied for the general
fund within the definition of •general taxes."
There thus appears to be a hybrid category of
"tax increases• £or general purposes which would
be considered neither "general taxes" nor
•special taxes," which therefore are presumably
NOT subject to the leqialative two-thirds vote.
This would be a substantial broadening of
legislative taxing powers.
One theory holds that increases in the state
corporate franchise tax, which is not an income
tax, an excise tax or a surtax, would qualify for
~his "neither fish nor fowl" category of taxes
Wt..=h may be increased by a majority legislative
vote.

a.

By including taxes on motor vehicle fuel .within
the definition of "general taxes" (to be utilized
for general governmental purposes),
Proposition 136 may effectively repeal Article

Proposition 136
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XIX's restrictions on use of motor vehicle fuel
taxes for highway and transportation purposes.
9.

some people believe that revenues are increased
when tax rates are lowered. If this is true,
might this proposition require tax rate decreases
to be passed by a two-thirds vote, since they
would result in increased tax revenues?

10. Although new Section 3 is titled by the
initiative to provide a "State Government General
and Special Tax Limitation," that title is not
part of the Constitution. Thus, subdivisions
(c), (d) and (e) may be interpreted to apply to
taxes levied by all levels of government, not
just to state taxes. To the extent that there
are conflicts between these provisions and
similar provisions in Section 4 (below), it is
not clear which would prevail.
II.

VOTING REQUIRBKBNTS POR LOCAL TAXES

SECTION 6. Section 4 of Article XIII A of the California
Constitution is repealed.
see~~eft-+T--e~~~es 7 -ee~ft~~es-afta-e~ee~ai-a~s~~ie~s 7 -ey-a
~ew-~ai~ae-ve~e-ef-~ae-~ai~f~ea-eiee~e~s-ef-e~ea-dis~~~e~;
may-im~ese-s~ee~ai-~axes-eft-a~eh-die~~~e~;-exee~~-ad-vaie~em
~axee-eft-reai-~re~er~y-er-a-~raftsae~~eft•~ax-er-saies-~ax-eft
~eai-~~e~er~y-w~~ift-s~eh-ei~y;-ee~ft~y-e~-s~eeiai-a~s~rie~T

SECTION 7. LoQal Government and District General and
Special Tax Limitation. Section 4 is hereby added to Article
XIII A of the California Constitution to read as follows:
Section 4. (a) Notwithstanding Article II, §9(a) of the
California Constitution, no local government or district,
whether or not authorized to levy a property tax, may impose
any new general tax or increase any existing general tax on
such locality or district unless and until such proposed
general tax or increase is submitted to the electorate of the
local government or of the district and enacted by a majority
vote of the voters voting in an election on the issue.
(b) Notwithstanding Article II, §9(a) of the California
Constitution, no local government or district may impose any
new special tax or increase any existing special tax on such
locality or district unless and until such proposed special
tax or increase is submitted to the electorate of the local
government or of the district and enacted by a two-thirds
vote of the voters voting in an election on the issue. The

Proposition 136
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revenues from any special tax shall be used only for the
purpose or service for which it was imposed, and for no other
purpose whatsoever.
(c) Except as provided in Article XIII A, SS 1 and 2 of
the California Constitution, no local government or district
may impose any new ad valorem taxes on real property or a
transaction tax or sales tax on the sale or transfer of real
property within that local government or district.
(d) A tax subject to the vote requirements of
subdivisions (a) or (b) of this section shall be proposed by
an ordinance or resolution of the legislative body of the
local government or of the district. The ordinance or
resolution shall include the type of tax and maximum rate, if
any, of tax to be levied, the method of collection, the date
upon which an election shall be held on the issue, and, if a
special tax, the purpose or service for which its imposition
is sought.
(e) As used in this section, "local government" means
any city, county, city and county, including a chartered city
or county or city and county, or any public or municipal
corporation; "district". means an agency of the state, formed
pursuant to general law or special act, for the local
performance of governmental or proprietary functions within
limited boundaries.
(f) As used in this section, "general taxes" are taxes
levied for the general fund to be utilized. for general
governmental purposes; "special taxes" are taxes levied for a
specific purpose or purposes or deposited into a fund or
funds other than the general fund. As used in this section,
"voter" is a person who is eligible to vote under the
provisions governing the applicable election. All taxes
imposed by any entity of local government shall be deemed to
be either general taxes or special taxes. Sales and use
taxes voted on at a local level for transportation purposes
shall be considered general taxes for purposes of this
section.
Sections 6 & 7 of the initiative, replacing Section 4 of
Article XIII A, place in the State Constitution requirements
for levies of new and increased taxes. These requirements
expand th2 requirements imposed since 1978.
Existing Requirements
Since the adoption of Proposition 13 in 1978, initiatives,
statutes, court decision and legal opinions have combined to
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limit local government's ability to raise or impose taxes.
following is a brief history of these local limitations:
Proposition 13. This initiative established the
basic tax limitations. It introduced, but did
not define, the distinction between "general" tax
levies imposed with a majority vote and "special"
tax levies approved with a 2/3 majority vote. A
definition was supplied in the Farrell decision.
City and County of san Francisco v Farrell. When
the San Francisco voters approve~ a gross
receipts tax by 55 percent margin, the city
controller refused to certify that the funds were
available for appropriation. The controller,
John Farrell, argued that the tax levy was a
special tax, imposed without the 2/3 vote
requirement required by Proposition 13. In this
case, the Appellate Court defined "special" tax
as a tax levied for a specific purpose. Under
this definition, the San Francisco tax was not a
special tax. Indeed, under the Farrell decision,
taxes which were not "special" taxes could be
imposed by a local government by a simple vote of
the governing body. (Proposition 62, approved by
the voters in 1986, codified the Farrell
definition, and added the further requirement
that "general" taxes may only be imposed by a
majority popular vote.)
L9s Angeles Transportation Commission v Ricbmond.
The court considered whether a transit district
could levy a transactions and use tax ("local
sales tax") without meeting the stricter special
tax super-majority vote requirements. The court
ruled that the higher vote requirements did not
apply because: (a) the transit district had
taxing authority existing prior to the enactment
of Proposition 13, and (b) even if it did not
have this existing authority, Proposition 13 was
a property tax measure and did not apply to a
district which had no property taxing authority.
The court left open whether the lack of property
tax authority was in itself sufficient to exempt
a district or agency from the special tax
provisions. Questions remain about the vote
requirements for general tax levies made by
special districts.
Proposition 62. With this statutory initiative,
the voters attempted to codify the distinctions

The
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between special and general taxes, as defined in
Farrell.
The initiative also required the Legislature to
authorize districts to levy special taxes. In
the wake of this initiative, the Legislature has
authorized the use of special taxes for school
districts, library districts and county service
areas.
In addition, Proposition 62 did not provide
sufficient guidance on the levy of general taxes
by special districts. Given the terms of the
Ricbmond decision, important questions remain
about the conditions under which the Legislature
may authorize a district to levy general taxes
with a majority vote.
In a case decided prior to adoption of the
initiative (Jarvis y Eu), the appellate court
opined that Proposition 62 did not require
charter cities to submit general taxes to a vote
of their electorate.
Scbogflin y Pole. In this case, the court
addressed questions about the election
requirements imposed by Proposition 62. Although
the case has been decertified and therefore
applies only to taxes in Sonoma County, the logic
of the case is important. In Schopflin, the
court held that the vote requirements in
Proposition 62, amounting to a referendum on a
tax levy, are a violation of Article 2, Section 9
of the California Constitution. The case raises
questions about whether the statutory provisions
of Proposition 62, by its own terms in requiring
elections on levies, is unconstitutional.
Legislative authorization
Within this context, the Legislature has attempted to
authorize new local districts with general taxing authority.
In particular:
SB 142 (Deddeh)--Chapter 786, Statutes of 1987,
~ '~horized counties to create transportation
d~.~tricts.
The legislation also authorized the
district to fund transportation improvements with
an additional sales tax levy of up to 1%. The
tax could be imposed with a majority vote of the
electorate.

Proposition 136
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AB 999 (Farr)--Chapter 1257, Statutes of 1987,
authorized counties to impose half-cent sales tax
increases in small counties, provided that the
increase was placed on the ballot by the board of
supervisors and approved by a majority of the
electorate.
AB 2505 (Stirling)--Chapter 1258, Statutes of
1987, authorized San Diego to establish a jail
financing agency and to levy a half-cent sales
tax with approval by a simple majority of the
voters.
AB 1067 (Hauser)--Chapter 1335, Statutes of 1989,
authorized the formation of a local jail
authority, whose governing board had a majority
made up of county supervisors. The legislation
authorized the jail's governing board to levy a
sales tax increase with a majority voter
approval.
The provisions of AB 2505 and AB 1067 were successfully
challenged when the courts invalidated the bills' simple
majority provisions. In these cases, judges found that the
legislation made an impermissible attempt to circumvent the 2/3
vote requirements on special taxes. In addition, the Attorney
General issued an opinion (number 89-604) stating that the
popular vote requirement in AB 999 was tantamount to a
referendum on a tax levy. As such, the referendum was in
conflict with Section 9 of Article II of the State
Constitution, and therefore unconstitutional.
Thus, four years after the adoption of Proposition 62,
there is consid~rable confusion about the application of the
initiative's vote requirements. To summarize, the confusion
lies in three areas:
Proposition 62 requirements do not apply equally
to all local governments. Given the court's
decision in Jarvis v £u, charter cities are
subject to different requirements than other
local governments. In addition, because of the
decision in SQhopflin y Dole, Sonoma County is
completely exempt from the Proposition 62
requirements. Thus, the tax requirements imposed
by Proposition 62 apply differently depending on
which local jurisdiction is imposing the tax.
Uncertainty ab9ut whether a statute can require
referenda on tax levies. Section 9 (a).,
Article II of the State Constitution prohibits
referenda on tax levies. The Attorney General
believes that this provision prohibits the State
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from authorizing the levy of a local tax subject
to a local vote. Under what circumstances can
the Legislature authorize tax levies? Under what
circumstances can a local governing board impose
a new tax or higher levy?
Uncertainty about tax levies madl by specialpyrpose districts. When does a special-purpose
district function as an "alter ego" of a county
board of supervisors? If a district does
function as an alter eqo, must it always secure a
2/3 vote on tax levies?
Proposition 136 addresses some of this confusion, but does
not provide explicit guidance about the special-purpose
districts.
Local Taxinq Authority
Article XI of the California Constitution permits a city,
by a majority vote of its electors, to adopt a charter for the
purpose of enacting ordinances relating to its municipal
affairs. As part of this constitutional grant of authority,
charter cities have broad powers to levy taxes to support
municipal activities {subject to voter approval of special
taxes).
In 1982, the Legislature provided to those cities which had
not adopted charters, and which operated under general state
law, the same taxing powers as charter cities (Chapter 327,
Statutes of 1982). Previously these general law cities had
been able to levy only business license, transient occupancy
and property transfer taxes. Through 1990, counties' taxing
authority is limited to the levying of the transient occupancy
and property transfer taxes which do not overlap taxes imposed
by their cities. Beginning on January 1, 1991, pursuant to sa
2557 (Maddy), Chapter 466, Statutes of 1990, counties may levy
utility users' and business license taxes in their
unincorporated areas.
Business license taxes may be levied at a flat
rate or based on the number of employees,
receipts, sales or quantity of goods· produced.
No taxes may be levied on business income since
the state has reserved the right to tax income.
P1,:;;2erty transfer taxes are levied on the sellers
of real property. There is a statutory rate of
$.55 per $500 ot value which is exceeded by some
charter cities. Cities and counties share the
tax proceeds in incorporated areas.

Proposition 136
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Transient occupancy taxes are levied upon those
who occupy lodging for less than 30 days. Rates
are set locally by cities and by counties in
unincorporated areas.
Utility users taxes may be levied on all or some
of public utility services (gas, electricity,
telephone, water, cable television)
The following table shows the revenues generated by these
taxes in 1987-88 and the proportion they represent of the total
amount of general tax revenue available to local agencies for
expenditure. In total, these taxes (and other nonproperty
taxes) account for approximately 2l percent of general tax
revenues.
Amount of Local General Taxes Collected
1987-88

cities
Property
Sales
Business License
TOT
Property transfer
Utility Users
Other
Totals

$1,487
2,048
436
301
91
687
~~~

$5,475

(Dollars in Millions)
counties san l'rancisco

Totals

$4,011
287
0
37
101
0

$340
77
19
61
19
34

§Q

_U,2.

§1~

$4,496

$679

$10,650

$5,838
2,412
455
399
211
721

Source: State Controllers' Office
Proposition 136 issues:
1.

The provisions of subdivisions (a), (b), (c) apd
(f) are very similar to those governing
state-levied taxes. Many of the same issues
raised above apply here as well.

2.

The initiative does not repeal statutory
provisions of Proposition 62. The initiative, a
constitutional amendment, is similar to, but not
duplicative of, Proposition 62. By itself, the
initiative does not repeal these similar
sections, though the Legislature could amend the
statutory provisions of Proposition 62. Should
voters assume that the Legislature will amend the
statutory provisions of Proposition 62 to conform
with constitutional provisions of Proposition
136? Should the Legislature assume that the
initiative's drafters intended that existing

Proposition 136
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statute be maintained in their current form? If
not, why did the drafters not propose to amend or
repeal the statutory provisions?
3.

Proposition 136 does not fully address the tax
requirements of special-purpose districts. This
initiative is silent on how to identify when a
special-purpose district is an "alter ego" of the
county board of supervisors.

4.

The definition of "district" may include state
agencies. Subdivision (e) provides that
"'district' means any agency of the state, formed
pursuant to general law or special act, for the
local performance of governmental or proprietary
functions within limited boundarie&." "District"
might include a local office of the Board of
Equalization, which "imposes" taxes within its
designated boundaries. Or it might include the
state agency which imposes the "landing tax" on
various fish and frogs, which the proposition's
sponsors feature in their promotional brochure.
Whether this further limits state taxing
authority, or grants additional leeway, remains
to be seen. For example, it is not clear what
"voters" and "electorate" means for "districts"
which are state agencies or divisions thereof.
Might it mean the board members directing the
"district?"

5.

Existing local realty transfer taxes appear to be
repealed. Subdivision (c) provides that
"except as provided in SSl and 2 of the
California Constitution, no local
government or district may impose any
new ad valorem taxes on real property
or a transaction tax or sales tax on
the sale or transfer or real property."
As the word "new" seems only to modify "ad
valorem taxes on real property," the language
appears to require repeal of existing realty
transfer taxes (which presently yield more than
$200 million annually to cities and counties).

Proposition 136
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DISASTER PROVISIONS

SECTION 8. Disaster and Emergency Relief. Section 7 is
hereby added to Article XIII A of the California constitution
to read as follows:
Section 7. The provisions of sections J(a) and {d) of
this article which impose limits on new or existing state
taxes may be suspended by a two-thirds vote of the
Legislature and the approval of the governor in order to
permit funds to be raised for up to two years for disaster
relief required by earthquake, fire, flood, or similar
natural disaster or for emergencies declared by the Governor.
The provisions of sections 4(a) and (b) of this article which
impose limits on new or existing local taxes may be suspended
by a two-thirds vote of the legislative body of the local
government or district, as defined in section 4(e) above, in
order to permit funds to be raised for up to two years for
disaster relief required by earthquake, fire, flood, or
similar natural disaster or for emergencies declared by the
governor.
Proposition 136 issues:
1.

Presumably the Governor, in declaring an
emergency, is not limited to natural disasters.
Also, presumably "emergency" is broader than
"disaster" and could embrace "unnatural
disasters" such as recession, plant closings,
energy crisis, war, etc.
This view of the language is strengthened by the
fact that there is no definition of "emergency"
in the measure. Nor is reference made to
Section 3 of Article XIII B (as amended by
Proposition 111) which provides a limited
definition of "emergency."

2.

The two year limit would appear to apply to the
two-thirds vote rather than to the disaster. For
example, if disaster relief is required for more
than two years, a subsequent two-thirds vote
would be necessary to again suspend the Section 3
or 4 vote requirements.

3.

A local government may be able to avoid the
popular vote requirement for fire, flood or
earthquake programs, simply by declaring those
programs to be disaster related. "Disaster
preparedness" could be argued to be "disaster
relief."

Proposition 136
IV.
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LIBERAL CONSTRUCTION

SECTION 9. Liberal Construction. The provisions of this
Act shall be liberally construed to effect its purposes.
This is a standard section which effectively asks courts
and those responsible for implementing the initiative to give
the benefit of the doubt to the drafters of the initiative. It
is in this context that Sections 2 and 3 of the initiative
(which describe "Findings and Declarations" and "Purpose and
Intent" respectively -- see the text of the proposition,
attached) have relevance.
V.

EFFECTIVE DATB AND COHPLICTING INITIATIVES

SECTION 10. Etfective Date.
on November 6, 1990.

This Act shall take effect

SECTION 11. Conflicting Law. Pursuant to Article II,
SlO(b) of the California Constitution, if this measure and
another measure appear on the same ballot and conflict, and
this measure receives more affirmative votes than such other
measure, this measure shall become effective and control in
its entirety and said other measure shall be null and void
and without effect. If the constitutional amendments
contained in this measure conflict with statutory provisions
of another measure on the same ballot, the constitutional
provisions of this measure shall become effective and control
in their entirety and said other measure shall be null and
void and without effect irrespective of the margins of
approval. This initiative is inconsistent with any other
initiative on the same ballot that enacts any tax, that
employs a method of computation, or that contains a rate not
authorized by this measure, and any such other measure shall
be null and void and without effect.
Proposition 136 issues:
1.

Article II, Section 10 (a) provides that "an
initiative statute or referendum ••• takes effect
the day after the election unless the measure
.r·rovides otherwise." As Proposition 136 is
nc ~her an initiative statute nor a referendum,
it is not altogether clear when it takes effect.
Nor is it clear that even an initiative statute
may take effect at a time prior to the completion
of the election (e.g., the day of the election).

Proposition 136
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The clear intent of new sections J(d) of the
constitution, and sections 10 and 11 of the
proposition is to "poison 11 the three other
initiatives (Propositions 129, 133 and 135). By
being effective the day before the other three
initiatives are effective, it attempts to preempt
and nullify them.
Article XVIII, Section 1 provides that "the
Legislature ••• may propose an amendment or
revision of the Constitution····" Section 2
provides that "the Legislature •.• may submit at
a general election the question whether to call a
convention to revise the Constitution •••. "
Section 3 provides that "the electors may amend
the Constitution by initiative." [emphasis
added] It is not clear what the difference is
between "amend" and "revise." One reasonable
distinction, considering the context, may be that
"amending" the Constitution involves changing the
rules of the game, but that "revising" the ·
constitution has something to do with changing
HOW the rules of the game may be changed.
Proposition 136 intends both to change how taxes
may be enacted as well as to limit the ability of
other initiatives to impose taxes. This latter
attempt may be an impermissible revision rather
than an amendment, and may thus be void.

3.

The Constitution provides that an initiative
measure may have only one subject. The
California Supreme Court has accepted
jurisdiction over a suit by the proponents of
Propositions 129, 133 and 134, who argue that
Proposition 136's effect is both to set the vote
requirements for state and local taxes AND to
nullify three competing Propositions, and that
this constitutes multiple subjects. Last week
the Supreme Court announced that it would not
remove the proposition from the ballot. The fate
of this argument therefore still awaits
resolution.

Proposition
VI.

136
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SEVBRABILITY

SECTION 12. Severability. If any provision of this Act,
or part thereof, is for any reason held to be invalid or
unconstitutional, the remaining sections shall not be
affected, but shall remain in full force and effect, and to
this end the provisions of this Act are severable.
This is a boiler-plate severability clause.
Proposition 136 issue:
While this section provides for severability, the preceding
section of the proposition requires that where there is a
conflict with another initiative on the same ballot the
provisions of this proposition will "become effective and
control in their entirety." Does this preclude
severability in the event of a conflict with another
proposition?

Consultants:
Martin Helmke, Senate Revenue & Taxation Committee
John Decker, Assembly Local Government Committee

THE TAXPAYERS RIGHT-TO-VOTC ACT OF 1990

SECTION 1.

Title.

This Act shall be known and may be

cited as The Taxpayers Right-to-Vote Act of 1990.

SECTION 2.

Findinas and Declarations.

The People

o~

the State of California hereby find and declare as follows:

(a)

Taxes should not be imposed on the People of

California without their

(b)

cons~t.

In order to protect all taxpayers from sudden

and unreasonable increases in general taxes which would threaten
their economic security, limitations should be placed on general

-

tax increases and the imoosition
of new general taxes.
.

(c)

In order to protect targeted segments of

taxpayers from special taxes imposed upon them alone, .limitations
should be placed on S?ecial tax increases and the imposition o: new
special taxes by special interests.

(d)

No increase in special taxes imposed by

counties, special distr1cts, charter cities, or general law cities,
and no new special tax imposed by these entities, should take
e!!ec:

w~:~ou:

a

:wo-:~i:ds

vote cf :he ?eople.

2

(e)

No increase in special taxes imposed by

the

State of California, and no new special tax imposed by the State
of California, should take effect without a two-thirds vote of
the People or a two-thirds vote of both houses of the Legislature.

(f)

No increase in general taxes imposed by the

State of California, and no new general tax imposed by the State
of California, should take effect without a majority vote cf

the

People or a two-thirds vote of both houses of the Legislature.

(g)

No increase in general taxes imposed by

counties, special districts,

charta~

cities, and 9eneral law

cities, and no new general tax imposed by these entities, should
take effect without a majority vote of the People.

(h)
respect to tangible

(i)

No excessive and unfair special taxes with
persona~

property should be imposed.

In keeping with the spirit of Proposition 13,

except as provided in Article XIII A, SS l and 2 of the California
Constitution, no new ad valorem taxes on real property or sales o:
transaction taxes on the sale of real property may be imposed.

SECTION 3.

?uroose and Intent.

The People of the

State of California declare that their purpose and intent in
er.acting this measure is as follows:

3

(a)

To prevent. the imposition of any ne.., State

general tax or an increase in any existing State general tax
without a majority vote of the People or a two-thirds vote of
both houses of the Legislature.

(b)

To prevent the imposition of any new State

special tax or an increase in any existing State special tax
without a two-thirds vote of the People or a two-thirds vote oE
both houses of the Legislature.

(c)

To prevent the imposition of any new local

general tax or an increase in any existing local general tax
without a majority vote of the People.

(d)

To prevent the imposition of any new local

special tax or an increase in any existing local special tax
without a two-thirds vote of the People.

(e)

To protect against the imposition of excessive

.

and unfair S?ecial taxes :with respect to tangible personal
property.

{f)

To prohibit the imposition of any new ad

valorem taxes on real property or any transaction tax or sales
tax on the sale or t:ansfer cf :eal property except as provided
in Article XI!I A, SS l and 2 of the California Cons:itution.

SECTION

S•ction 3 of Article XIII A of the

4.

California Constitution is repealed.

SECTION 5.
Limitation.

State Government General and Special Tax

Section 3 is hereby added tQ Article XIII A of che

California Constitution to read as follows:

Section 3.

From and after the effective cate

(a)

of this section, any increases in State general or special taxes
'

whether by increased rates, changes in methods of computation,
any other increase in an existing tax, or any new tax must be
imposed by an Act passed by not less than two-thirds of all members
elected to each of the two houses of the Legislature, or as
provided in subsection (b).

(b)

From and after the effective date o! this

section, any increases in State taxes whether by increased :ates,
changes in methods of computation, any other increase 'in an
existing tax, or any new tax also may be enacted by an initiative
passed, in the case of a general tax, by not less than a majority
vote of the voters voting in an election on the issue or, in the
case of a special tax, and notwithstanding Article !I, SlO(a) of
the California Constitution, by not less than a two-thirds vote
of the voters voting in an election on the issue, or as proviced
in

subse~tion

(a).

5

(c)

Except as provided in Article XIII A, SS l

and 2 of the California Constitut1on, no

ne~

ad valorem taxes on

real property or sales or transaction taxes on

~he

sale of real

property may be imposed.

(d)

Any special tax with respect to tangible

personal property enacted on or after November 6, 1990, must be
an ad valorem tax and must comply with the provisions of Article
XIII, S 2 of the California Constitution.

(e)

As used in this section, "general taxes" are

taxes, including, but not limited to, income taxes, excise taxes,
and surtaxes, levied for the general fund to be utilized for
general governmental purposes; "special taxes" are taxes,
including, but not limited to, income taxes, excise taxes,
surtaxes, and tax increases, levied for a specific purpose or
purposes or deposited into a fund or funds other than the general
fund.

Taxes on motor vehicle fuel shall be considered general

taxes for purposes of this

SECTION 6.

section~

Section 4 of Article XIII A of the Califo:r.:a

Constitution is repealed.

SECTION 7.

Local Gove:nment and District General and

Soecial Tax Limitation.
A of

~he

~

Section

is he:eby added to

California Constitution to read as follows:

6

Ar~icle

XI:I

Section 4.

(a)

Not~ithstandinq

Article II, S9(al of

the California Constitution, no local government or district,
whether or not authorized to levy a property tax, may impose any
new general tax

~r

increase any existing general tax on such

locality or district unless and until such proposed general tax
or increase is submitted to the electorate of the local government
or of the district and enacted by a majority vote of the voters
voting in an election on the issue.

(b)

Notwithstanding Article II, S9(a) of the

California Constitution, no local government or district may impose
any new special tax or increase any existing special tax on such
locality or district unless and until such proposed special tax
or increase is submitted to the electorate of the local government
or of the district and enacted by a
voting in an election on the issue.

t~o-thirds

vote of the voters

The revenues from any special

tax shall be used only for the purpose or service for which it was
imposed, and for no other purpose whatsoever.

(c)

Except as provided in Article XIII A, SS l

and 2 of the California Constitution, no local government cr
district may impose any new ad valorem taxes on real property or
a transaction tax or sales tax on the sale or transfer of real
property within that local government or district.

(d)

A :ax subject to the vote requirements of

subdivisions (a) or (b) of :his section shall be proposed by
7

a~

ordinance or resolution ot the leqislative body of the local
government or of the district.

The ordinance or resolut1on snall

include the type of tax and maximum rate, if any, of tax to be
levied, the method of collection, the date upon which an election
shall be held on the issue, and, if a special tax, the purpose or
service for which its imposition is· sought.

(e)

As used in this section, "local government"

means any city, county, city and county, including a chartered
city or county or city and county, or any public or municipal
corporation; "district" means an·agency of the state, formed
pursuant to general law or special act, for the local performance
of governmental or proprietary functions within limited boundaries.

(f)

As used in this section, "general taxes" are

taxes levied for the general fund to be utilized for general
governmental purposes: "special taxes" are taxes levied for a
specific purpose or purposes or deposited into a fund.or funds
other than the general fund.

As used in this section, "voter" is

a person who is eligible to vote under the provisions governing
the applicable election.

All taxes imposed by any entity of

local government shall be deemed to be either general taxes or
special taxes.

Sales arid use taxes voted on at a local level for

transportation purposes shall be

considere~

purposes cf this section.

8

general taxes for

SECTION 8.
is

h~reby

Disaster and Emergency Relief.

Section 7

added to Article XIII A of the California Constitution

to read as follows:

Section 7.

The provisions of 4ections 3(a) and (d) of

this article which impose limits on nev or existing State taxes
may be suspended by a two-thirds vote of the Legislature and the
approval of the Governor in order to permit funds to be raised
for up to two years for disaster relief required by earthquake,
fire, flood, or similar natural disaster or for emergencies
declared by the Governor.

The provisions of sections 4(a) and

(b) of this article which impose limits on new or existing local
taxes may be suspended by a two-thirds vote of the legislative
body of the local qovernment or district, as defined in section
4(e) above, in order to permit funds to be raised for up to

t~o

years for disaster relief required by earthquake, .. 1re, flood, or
~.

similar natural disaster or for emergencies declared by the
Governor.

SECTION 9.

Li~eral Construction.

The provisions of

this Act shall be liberally construed to effect its purposes.

SECTION 10.

Effective Date.

This Act shall take effect

on November 6, 1990.

SECTION 11.
SlO(~J

Con!licti~g ~aw.

?ursuant to

A~ticle

of the Califo:nia Constitution, i! this measure anc
9

I!,

a~o:her

measure appear on the same·ballot anq conflict, and this

measur~

receives more affirmative votes than such other measure,

thlS

measure shall become effective and control in its entirety and
said other measure shall be null and void and
the
~ith

constitution~l

~ithout

effect.

If

amendments contained in this measure conflict

statutory provisions of another measure on the same ballot,

the constitutional provisions of this measure shall become
effective and control in their entirety and said other measure
shall be null and void and
margins of approval.

~ithout

effect irrespective of the

This initiative is inconsistent with any

other initiative on the same ballot that enacts any tax, that
employs a method of computation, or that contains a rate not
authorized by this measure, and any such other measure shall be
null and void and without effect.

SECTION 12.

Severability.

If any provision of this

Act, or part thereof, is for any reason

hel~

to be invalid or

unconstitutional, the remainin9 sections shall not be

~ffected,

but shall remain in full force and effect, and to this end the
provisions cf this Act are severable.
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Conflicts - #446

Dear Mr. Connelly:
You have asked what effect the Alcohol Tax Act of 1990
(hereafter "Alcohol Tax Act") and the Taxpayers Right to Vote Act
of 1990 (hereafter "Taxpayers Act") would each have on the other
should both initiatives qualify and be adopted by the voters at
the November 6, 1990, general election.
The Alcohol Tax Act would impose a $0.05 surcharge on
each unit, as defined, of alcoholic beverages, and would deposit
moneys from that surcharge into an "Alcohol Surtax Fund,"
containing five separate· accounts. Each account would be
appropriated for specified purposes, including, among others,
substance abuse prevention and treatment, law enforcement,
shelter, and educational and recreational programs.
In addition,
the Alcohol Tax Act would add Section 7 to Article XIII A of the
California Constitution to provide that the act shall not be
subject to Section 3 of that article, which requires that any
increase in state taxes for purposes of raising revenue be
approved by a two-thirds vote of each house of the Legislature.
The Taxpayers Act would require that the imposition or
increas of any tax by a statewide initiative or any local tax be
subject to approval by either a simp!~ or two-thirds majority of
the voters. The act further provides that its requirements shall
be effective on November 6, 1990, the date of the 1990 general
election, and additionally provid~s, as specified, that its
provisions shall prevail over or uullify any conflicting
initiative adopted at the same election. ·

Q 1//nP ar

"fi,) ..f../'rH<..••"'

In particular, four provisions of the Taxpayers Act
bear upon the act's effect, if adopted, on other concurrentl~
adopted initiatives.
First, the Taxpayers Act would add ~ new Section J to
Article XIII A of the California Constitution to require that
general taxes adopted by initiative be adopted only by a majority
of the voters, and that special taxes adopted by initiative be
adopted only by two-thirds of the voters.
Subdivision (e) of the
new Section J would, for purposes of the Taxpayers Act, define a
general tax as a tax to be ''levied for the general fund to be
utilized for general governmental purposes'' and a special tax as a
tax to be "levied for a specific purpose or purposes or depcs1ted
into a fund or funds other than the general fund."
Second, subdivision (d) of the new Section 3 to be ~dJcc
to Article XIII A of the California Constitution would requ1re any
special tax with respect to tangible personal property enacted en
or after November 6, 1990, to be an ad valorem tax and comply
with certain existing provisions of the California Constitution
relative to taxation of personal property.
Third, Section 10 of the Taxpayers Act specifically
provides that "this Act shall take effect on November 6, l99G,"
the day of the 1990 general election.
Fourth, Section 11 of the Taxpayers Act provides that,
if the Taxpayers Act and another measure on the same ballot
conflict and the Taxpayers Act receives the greater number of
1otes, the Taxpayers Act controls "in its entirety" and the "other
measure shall be null and void and without effect." Moreover, i!:
the constitutional amendments in the Taxpayers Act conflict with
the statutory provisions of another measure on the same ballot,
regardless of the vote, the Taxpayers Act again provides that it
controls in its entirety, and the ''other measure shall be null and
void and without effect."
Section 11 of the Taxpayers Act is not a provision ~hat
would be added to the California Constitution, but is a "plus"
section in the measure.
As such, although the matter is far from
clear, we think that the section would not be accorded
constitutional dignity but would be given at most the effect of an
uncodified statute and could perhaps merely be construed to be
intent language. That is, this section would not prevail over
conflicting constitutional provisions.
In this connection, we
point out that subdivision (b) of Section 10 of Article II
provides that only the conflicting provisions of a measure, as
opposed to the entire measure, receiving the highest number of
votes prevails.
Nevertheless, as discussed below, the
characterization of Section 11 of the Taxpayers Act, as either ~
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constitutional provision or a statute, may have a significant
effect upon the analysis of the combined effects of the two
measures in question here and it is important that the uncertainty
regarding this characterization be kept in mind.
In view of the foregoing, including the uncertainty as
to whether Section 11 of the Taxpayers Act would be given the
effect of a constitutional provision which is intended to
supersede conflicting constitutional provisions, we shall discuss
the combined effect of the Alcohol Tax Act and the Taxpayers Act,
which in our view is dependent upon four major issues regarding
the latter initiative.
First, does the broad reach of the
Taxpayers Act violate the single subject rule? second, would the
existing constitutional rules or the conflict provisions in
Section 11 of the Taxpayers Act require the nullification of the
Alcohol Tax Act? Third, would the Taxpayers Act be deemed a
"revision" of the California Constitution? Fourth, would the
Taxpayers Act, if adopted, be effective and operative from the
beginning of the day of the general election, and thereby on its
face nullify any concurrently adopted tax initiative not adopted
pursuant to the act's specific vote requirements?
SINGLE SUBJECT RULE
In view of the possibility that the vote requirements of
the Taxpayers Act, if effective from the beginning of Election
Day, November 6, 1990, could retroactively and prospectively
impact numerous and diverse measures (including the Alcohol Tax
Act) and that other provisions of the Taxpayers Act could be
construed to affect constitutional rules governing the resolution
of substantive conflicts in one or more measures approved at the
same election, we shall examine whether the Taxpayers Act is
violative of the single subject rule.
Subdivision (d) of Section 8 of Article II of the
California Constitution provides, as follows:
"(d) An initiative measure embracing more
than one subject may not be submitted to the
electors or have any effect."
A similar rule applies to legislative enactments and
require: that a statute embrace but one subject, which must be
expressed in its title, and, if a statute embraces a subject not
expressed in its title, only the part not expressed is void
(Sec. 9, Art. IV, Cal. Const.). The same principles relating to
the single subject rule apply to both initiatives and legislative
enactments (Harbor v. Deukmejian, 43 Cal. 3d 1078, 1098, citing
Perry v. Jordan, 34 Cal. 2d 87). There is, however, no
requirement that the subject of the initiative measure be
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title, as prepared by tt1e A~·corn•'Y Gener,d
Qet;l-::<:ej_ian, supra, p. 1098; subd. (d). Sec. lO,
Cal. Canst.; Sees. 3502 and 3503, Elec. C.).
n U1e

As applied to initiative measures, the single sub]!':'Ct:
nas the dual purpose of avoiding logrolling and voter
c:::onft1sion (Harbor v. Deukmejian, supra, at p. 1098).
"
r~)lling'' has been described as the practice of aggreqatinq
the votes of those who favor parts of the initiative measure int
a hlaiority for the whole, even though it is possible that some or
all of its provisions are not supported by a majority of the
voters {Brosnahan v . .Qro~tm, 32 Cal. 3d 236, 279, dissentinq
r~le

or~1n.1or\

cf

Bird,

C.J . ).

In sunmarizing the holdings of prior cases invoJv~ng t~
rule, the California Supreme Court in fu}_rbQ_~ state
t~at a measure complies with the single subject rule if its
provLslons are either functionally related to one another or are
reasonably germane to one another or the objects of the enactment
(J-!art;J::::n:- v. Deukmejian, supra, at p. 1100).

Sln'JlF:

sub~iect

By way of background, in Evan~ v. Superior Colu;:.t,
al. 58, the California Supreme Court held that a legislative
that adopted the entire Probate Code in one enactment with a
itle declaring that it was an "act to revise and consolidate the
law relat1ng to probate ... to repeal certain provisions of law
therein revised and consolidated and therein specified; and to
r:stablish a Probate Code" did not violate the single subject rule
as applied to legislative enactments (Sec. 9, Art. IV, Cal.
Const.; Evans v. Superior Court, supra, at p. 63).
The court
determined that the subjects referred to in the classification of
laws included in the code carried into the title of the act ~nd
·,.;ere qermane to, and had a necessary or a natural connection
with, probate law and procedure (Evans v. Superior Court, supra,
at p. 64).
21~
::~ct

Among the principles applied by the court in reaching
its determination was one which states that provisions governing
proJ~cts so related and interdependent as to constitute a single
sche~e may be properly included within a single act, and one whict1
<-.:!stabl ist,,c; that a provision which conduces to the act, or which
is auxilidry to and promotive of its main purpose, or has a
necessary and natural connection with such purpose is germane
within the rule (Evans v. Superior Court, supra, at pp. 63
and 64).
In more recent cases, the rules laid down in Evans '!.
C:::ourt,· supra, have been relied upon to uphold initiative
me~sures challenged on the ground that they embraced more than
one subject.
Thus .. in determining the applicability of those

~!Jper~or
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principles to the initiative measure identified as Proposition 13
on the ballot for the June 6, 1978, direct primary election, the
California Supreme Court noted that, while the measure had several
collateral effects, the several elements of the measure were
reasonably germane to, and functionally related in furtherance
of, a common underlying purpose, which, in that case, was real
property tax relief, and therefore met both the rule of
germaneness and the more restrictive test of functional
relationship (see Amador Valley Joint Union High School District
v. state Board of Equalization, 22 Cal. 3d 208, at p. 230) .I
However, in so holding, the Amador court did not address the
question of whether the single subject rule as applied to an
initiative requires that a measure meet ~ the "reasonably
germane" and "functionally related" tests.
Subsequently, the court determined that an initiative
measure which enacted the Political Reform Act of 1974
(Proposition 9, June 4, 1974, direct primary election), and which
combined provisions regulating various aspects of elections to
public office, ballot measure petitions and elections, public
officials' conflicts of interest, and activities of lobbyists did
not violate the single subject requirement of subdivision (d) of
Section B of Article II of the California Constitution (Fair
Political Practices~ v. Superior Court, 25 Cal. 3d 33, 37-43}.
The court rejected the contention that a more restrictive test
should be applied in determining compliance with the single
subject requirement applicable to initiatives than to the same
requirement applicable to legislation and adhered to the
reasonably germane test for both initiatives and legislation,
finding no reason to hold that the people's reserved power of
legislation is more limited than that granted to the Legislature
(Fair Political Practices ~ v. Superior Court, supra,
at p. 42).

1 Shortly before Amador was decided, a single subject
challenge was made to another initiative measure.
In that case,
the Attorney General refused to prepare a title and summary for a
proposed initiative on the ground that it violated the single
subject rule.
The California Supreme Court held that his duty in
this reg~rd was ministerial, and that he was not authorized by the
Californ'a Constitution to refuse preparation of the title and
summary without prior judicial authorization (Schmitz v. Younger,
21 Cal. 3d 90. A dissenting opinion by Justice Manuel suggested
that the single subject rule should be applied more strictly to
initiative measures than to legislative bills, and that the
''functionally related" test was the appropriate standard by which
to measure compliance of initiatives with the rule (Schmitz v.
Younger, supra, at pp. 98-100).

~ore recently, the court held that th~ constitution2l
t'Jt ry pr-ovisions of the initiative measure known as t:-.2
~loti
Btll of Rights (Proposition 8, June 8, 1982, direct
priDary election), which included regulations applicable to
restitution, safe schools, truth-in-evidence, bail, use of prior
convictions, diminished capacity and insanity, punishment of
habitual criminals, victims' statements, plea bargaining,
sentencing, and mentally disordered sex offenders, were reasonab!,
germane to each other and thus satisfied the requirement that
initiative measures embrace a single subject (Brosnahan v. BrQ.:...:r,,
supra, at p. 251).

;1o st:

The court stated that an initiative measure woulj not
the single subject requirement if, despite its varied
col lateral effects, all of its parts are reasonably germane to
each other and to the general purpose or object of the initiative
v. Brm,:IJ. supra, at p. 245).
·

1ol~t~

1

The several facets of Proposition 8 were deemed to be3r
general object, or general subject promotir.g
the rlght.s of actual or potential crime victims (Brosnahan v~
Qrowo, supra, at p. 247). The court described the initiative
meas11re as a reform aimed at certain features of the criminal
justice system to protect and enhance the rights of crime
vict.lms, and stated that this goal was the readily discernible
common thread which united all of the initiative's provisions in
advanc i.ng .i_ ts common purpose (Brosnahan v. !3....r:own, supra) .
In ~~o
~oing,
the court rejected a contention that the provisions o[ an
initiative measure must be interdependent or interlocking to ~eet
the s1ngle subiect test (Brosnahan v. Brown, supra, at p. 249).
Thus, in summarizing its prior holdings, the Harbor court stated
that ''this court [in Brosnahan] rejected the claim that the single
subject rule requires that a measure meet both the 'reasonably
germane' ~nd 'functionally related' tests, and held that either
standard would satisfy the constitutional requirement" (Harbor v.
De\J}';:~e··d.an, supra, at p. 1099) .
a. common concern,

Hence, an initiative measure complies with the single
subject rule of subdivision (d) of Section 8 of Article II of the
Callfornia Constitution if its provisions are either functionally
related
one another or are reasonably germane to one another ol
the objects of the enactment (Harbor v. Deukmejian, supra, at
p.

1100).

More recently, a court of appeal declared one
initiative proposed for the November 8, 1988, general election
ballot to be invalid in its entirety as violative of the single
subject rule, btit, against similar contentions, upheld the
validity of a separate initiative measure proposed for the same
ballot.
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In California Trial Lawyers Assn. v. Eu, 200 Cal. App.
3d 351, the court issued a peremptory writ of mandate directing
the Secretary of State and the registrar of voters to refrain
from verifying signatures on qualifying petitions, certifying the
initiative measure, or placing it on the ballot.
The initiative,
which would have established a system of no fault insurance for
automobile accident injuries and set limits on attorney
contingency fees, among other matters, contained a provision at
pages 52 and 53 of a 120-page draft that would have protected
from future restriction political contributions by insurance
industry members, among others, and could have exempted
contribution recipients from local conflict-of-interest rules (see
California Trial Lawyers Assn. v. &Y, supra, at p. 356 and note 3
at p. 359).
The court held that this provision was neither
functionally related to other provisions of the measure nor
reasonably germane to the objects of the initiative, which was to
"· .. rein in the constantly increasing premiums charged to
California purchasers of liability insurance ... " (Id., at pp. 358
to 361, incl.). Moreover, the court held that subdivision (d) of
Section 8 of Article II of the California Constitution precludes
the submission to the voters of an initiative measure that
violates its single subject limitation (Id., at p. 362). The
court therefore issued the peremptory writ prohibiting the
placement of the initiative measure on the statewide ballot.2
Subsequently, in Insurance Industry Initiative campaign
Committee v. ~' 203 Cal. App. 3d 961, the same court of appeal
denied a petition for a writ of mandate directing the Secretary of
State to refrain from placing on the November 8, 1988, general
election ballot a competing initiative measure that, among other
things, would require a minimum specified percentage reduction in
certain rates for good drivers from January 1, 1988, levels, would
create the Office of Insurance Consumer Advocate, and would make
applicable to insurance companies state statutes prohibiting
discrimination, price fixing, and unfair practices. 3
The court found no transgression of the single subject
rule by two separate provisions, one of which removed statutory
2 The offending provision was deleted from the initiative,
the petitions were recirculated, and the measure qualified, as
amended, for the November a, 1988, general election ballot (see
Proposition 104).
3 This initiative measure qualified for, and appeared on,
the November 1988, general election ballot as Proposition 100.
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n :; u; 1 l \ 1 r1 k i n g ins t i t u t i on s a n d aut li or i z c d them :() l: C'i'' p •, t •
t:.he nsurance industry and the other which restricted the
~eg0lat on of attorneys' fees in insurance-related cases, among
others (see Insurance Industry Initiative C::_q_mpa-Lgn Committee v.
, supra, at pp. 965-966). The removal of restrictions on banks
:o sell insurance products was related to the general purpose of
the initiative of moderating the cost of insurance to the consune~
through increased competition, and the attorneys' fees provision
was substantially related to the object of enhancing the access
')f consumers to competent legal counsel to pursue legitimate
~nsurance claims against insurers who engage in unfair practices,
as set forth in an express statement of purpose (Id., at pp. 965
and 967).
Since both provisions satisfied the ''reasonably
::-;err.ane" port ion of the single subject rule, the court deniea the
petition for the writ.4
Il

As previously discussed above, the Taxpayers Act
purports to apply, on election day itself and in omnibus fashion,
vote requirements to nullify any taxation initiative adopted
concurrently but not in conformity with those vote requirements.
Thus in the context of the single subject rule, the first prcblem
raised by the Taxpayers Act is whether the act, in providing for
the nullification of any initiative imposing a tax and not meeting
the act's vote requirements, extends its reach to more than one
subject.
Fundamentally, there is no precise method of determininq
what types of provisions in what initiatives would be voided by
way of the Taxpayers Act's vote requirements.
In particular,
while affected initiatives may impose a tax, those initiatives
m~y also deal with substantive matters apart from taxation.
With
regard to the Alcohol Tax Act, the act arguably deals with both
the imposition of surcharges on alcoholic beverages, and with the
establishment of new programs to address the many and costJy
effects on society of alcohol consumption.
Viewed most favorably for the proponents of the
Taxpayers Act, it may be argued that the act's goal is to ensure
that taxes, whether statewide or local, are adopted in accordance
with what the voters deem to be a proper requisite vote of either
the Leg iE' 17l.ture or the electorate and that the consequences of its
language <~::.-? germane to that goal.
In this connection, it could
4 The court also stated that, because the initiative process
had advanced to a point where preelection review was
1nappropriate, it would be well within its discretion to deny the
petition for the writ on this ground alone, even though it
considered the merits of the petition (see Insurance Industr~
Illl.~iati';e ~ampaign Committee v. Eu, supra, note 2 at p. 964)
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be argued that the express provisions of the Taxpayers Act are
expll itly focused upon the procedural requirements for the
adoption of new taxes or increases in existing taxes, and do not
directly impinge upon other subjects.
That argument, however, ignores the attempted effect of
Section 11 of the Taxpayers Act, which is to make measures on the
November ballot that impose new taxes or increase existing taxes
and do not meet the vote requirements of the Taxpayers Act void in
their entirety, rather than voiding just those provisions that
actually imposed taxes or increased existing taxes.
In other
words, the effect of Section 11 is potentially much broader than
just the limited subject of the procedures for increasing taxes.
Thus, while the Taxpayers Act may be analogized to
Proposition 13, and, hence, within the single subject rule, as
discussed in Amador, supra, in reality, the Taxpayers Act is much
broader in scope.
In fact, the Taxpayers Act has an almost
unlimited reach in that the disparity between the programmatic
portions of measures that may be approved by the voters and made
void in their entirety covers the entire expanse of human
imagination.
Viewed in a slightly different fashion, the effect
of the Taxpayers Act is the same as a measure that contained a
repeal of every measure on the ballot that contained a tax
increase not approved by the requisite vote.
Moreover, the Taxpayers Act raises another problem of
perhaps even greater significance in the context of the single
subject rule.
If Section 11 of the Taxpayers Act is given
constitutional stature, in addition to dealing with the
procedural requirements for the adoption of new taxes or increases
in existing taxes, the Taxpayers Act (as discussed in more detail
below under "Conflicts") would also affect the general
constitutional rule in subdivision (b) of Section 10 of Article II
of the California Constitution for determining how to resolve
conflicts in different measures adopted at the same election.
That change, we think, is totally unrelated to the subject of
procedural requirements for the adoption of taxes.
That is, in the context of a measure that deals with the
broad subject of procedural requirements for the adoption of
taxes, ·p think any provision therein that proposes to modify the
provisi ~ of the California Constitution for resolving conflicts
among different measures considered at the same election would be
violative of the single subject rule.
In that connection, we also
think any such provision would necessarily have to be adopted in a
separate measure which takes effect prior to the adoption of any
measure intended to be affected thereby.
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Accordingly, we think that a court would conclude that _\
rneas ~e ~hat attempts to deal with all of the matters discussed
above h3s no central unifying purpose, causes substantial voter
contus:on, and, therefore, violates the single subject rule.
In
that £::vent, since the California Constitution provides that an
i,_nitiat_ive measur~ embracing more than one subject m~ not hav~
any eff?-ct (subd. (d), Sec. 8, Art. II, Cal. Const.), the ent1re
measure would not have any force or effect, and would not be
validCONFLICTS
Notwithstanding the conclusion reached above that the
'i'axpa·1·ers Act violates the single subject rule, since a court rna·:·
jeten:1:ine otherwise, or in the alternative, since a court mav
decide to sever the offending provision (which is something no
California court has ever done), we shall proceed to analyze the
effect of each initiative should both be adopted.
At this point, it is necessary to determine whether the
Alcohol Tax Act would impose, under the provisions of the
Taxpayers Act. either a general or special tax.
As revenues from
the surcharge imposed by the Alcohol Tax Act would be placed in
particuLar accounts in a special fund, to be expended for
specified, limited purposes, we think the Alcohol Tax Act would,
under the provisions of the Taxpayers Act, impose a special tax
requiring a two-thirds vote for adoption.
We will assume for
purposes of analyzing the combined effect of the two initiatives
should they both be adopted, that the Alcohol Tax Act would be
adopted by only a simple majority of the voters, short of the twothirds majority required by the Taxpayers Act.
The California Constitution provides 1n two separate
articles that if the provisions of two or more measures approved
at the same election conflict, those of the measure receiving the
highest affirmative vote shall prevail (subd. (b), Sec. 10,
Art. II; Sec. 4, Art. XVIII, Cal. Const.).
The first reference to
the resolution of this potential conflict is made in the context
of the initiative and referendum process and the second reference
is made in the context of proposed constitutional amendments and
constitutl8nal revisions.
The rule providing for the measure receiving the
highest affinnative vote to prevail in the event of a conflict,
was first added to Section 1 of Article IV of the California
Constitution in 1911, at the time that the right to the initiative
and referendum was first created in the California Constitution
(see former Sec.l, Art. IV, Cal. Const.).
This language remainerJ
in Section 1 of Article IV until the November 8, 1966, general
~lectlon.
At that election, this conflict rule was incorporated
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into new subdivision (b) of Section 24 of Article IV of the
California Constitution. The language change made by the addition
of subdivision (b) was classified by the California Constitution
Revision Commission as containing only modest changes in
phraseology and no change in meaning (Proposed Revision of the
California Constitution, February 1966, California Constitution
Revision Commission, p. 47). A subsequent amendment and
renumbering of subdivision (b) of Section 24 of Article IV,
resulted in the language of that former subdivision being set
forth in identical text in current subdivision (b) of Section 10
of Article II (June 8, 1976, direct primary election).
Thus,
there has been no attempt to change the meaning of the language 1n
issue since its original introduction into the California
Constitution in 1911.
As to the conflict language contained in Section 4 of
Article XVIII, that language was added to that article apparently
to clarify that the conflict rule applies to amendments proposed
by the Legislature (General Election Ballot Pamphlet,
November 3, 1970, p. 27: see also Transcripts of June 4, 1964,
meeting of the California Constitution Revision Commission, at
pp. 57-66).
The courts have held that the rule set out in
subdivision (b) of Section 10 of Article II of the California
Constitution should only be invoked if initiative provisions
cannot be harmonized, and the courts are required to try to give
statutes adopted by the voters "concurrent operation and effect"
(Estate of Gibson, 139 Cal. App. 3d 733, 736). Once an .
irreconcilable conflict has been established, a determination must
be made as to whether those provisions to be voided are severable
from the remaining portions of the affected initiative (Santa
Barbara Sch. Dist. v. superior Court, 13 Cal. 3d 315, 330).
Apart from the foregoing authority, Section 11 of the
Taxpayers Act proposes to resolve any conflicts with other
initiatives as follows:
"SECTION 11. Conflicting Law. Pursuant to
Article II, Sec. 10(b) of the California
Constitution, if this measure and another measure
ap~~ar on the same ballot and conflict, and this
mea:ure receives more affirmative votes than such
other measure, this measure shall become effective
and control in its entirety and said other measure
shall be null and void and without effect. If the
constitutional amendments contained in this
measure conflict with the statutory provisions of
another measure on this ballot, the constitutional
provisions of this measure shall become effective
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dnd control in their entirety and said other
shall be null and void irrespective of the
margins of approval. This initiative is
tnconsistent with any other initiative on the same
ballot that enacts any tax, that employs a method
of computation, or that contains a rate not
authorized by this measure, and any such other
measure shall be null and void and without
effect."

~easure

As previously discussed above, Section 11 of the
Taxpayers Act is not a provision that would be added to the
California Constitution, but is a "plus" section in the Measure.
As such, while the matter is far from being clear, we do not think
it is a constitutional provision that is controlling over
conflicting constitutional provisions, such as subdivision (b) of
Section 10 of Article II, which provides that the conflicting
Qryvisio~s of the measure, as opposed to the entire measure,
receiving the highest number of votes prevails.
Thus, in this
case, if the Alcohol Tax Act is approved by the voters with fewer
votes than the Taxpayers Act, the provisions of the Alcohol Tax
Act, if any, not in conflict with the Taxpayers Act, and severable
from the other portions of the measure, would still be given
effect (see Santa Barbara Sch. Dist. v. Superior Court, supra,
pp. 330-332; see also Taxpayers to Limit Campaign Spending v. Fair
PoL_ Practice~ Com., 212 Cal. 3d 991, 1011-1012, respondent's
petition for review granted by California Supreme Court, 12/7/89)
As to the severability of remaining sections of the
Alcohol Tax Act, the California Supreme Court has established a
three-step test applicable to both initiative measures and
legislative enactments as follows:
First, is the langut'lge of the
statute mechanically severable? Second, can the severed sections
be applied independently? Third, would the severed portions have
been adopted by the voters if they had known in advance that
portions of the initiative would be nullified (§anta Barbara Sch.
D1st. v. Superior Court, supra, 330-332}?
In that regard, we think there is nothing in the Alcohol
Tax Act that is severable from the tax provisions. Generally, the
Alcohol Tax Act does two things:
it provides for the imposition
of taxes and the manner in which the revenues from those taxes are
to be spent.
Using the tests of severability established by the
courts, we think that the severing of the portion of the Alcohol
Tax Act providing for the expenditure of funds does not make any
sense if there are no funds to expend.
With regard to the two initiatives in question, a
conflict arguably exists between provisions of the Taxpayers Act
adding a new Section 3 to Article XIII A of the California
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Constitution, and provisions of the Alcohol Tax Act adding a new
Section 7 to Article XIII A. While the new Section 3 of
Article XIII A proposed by the Taxpayers Act would impose the
majority and two-thirds vote requirements for the adoption by
initiative of statewide general and special taxes, respectively,
and would prohibit the enactment of special taxes on or after
November 6, 1990, with respect to tangible personal property other
than ad valorem property taxes, the new Section 7 of Article XIII,
as proposed by the Alcohol Tax Act, would provide, without
disclaiming the effect of any contrary provisions, that the act
shall not be subject to Section 3 of that article.
Consequently,
read together, the two sections arguably are in conflict.
Upon a determination that the two measures are
substantively in conflict, the question of which section would
prevail in the case of concurrent adoption would depend upon which
initiative received a greater number of votes (subd. (b), Sec. 10,
Art. II, Cal. Const.).
Thus, should the Taxpayers Act receive a
greater number of votes, the exemption provided by Section 7 of
the Alcohol Tax Act would be nullified, and the adoption of at
least the tax portions of the Alcohol Tax Act would be subject to
the two-thirds vote requirement of the Taxpayers Act if the
requirements of the Taxpayers Act are given effect as of
November 6, 1990 (see discussion of Retroactivity below), and
would thereby be void if the requisite number of votes is not
achieved.
In addition to the conflict in the two measures with
respect to the vote requirement discussed above, the two measures
may be in conflict with respect to other provisions.
Section 7 of
Article XIII A of the California Constitution, as proposed to be
added by the Alcohol Tax Act, would provide that the Alcohol Tax
Act would not be subject to Section 3 of that article.
Subdivision (d} of Section 3 of that article, proposed by the
Taxpayers Act, would prohibit the enact~ent of special taxes on or
after November 6, 1990, with respect to tangible personal property
other than ad valorem property taxes. While the meaning of the
latter provision is somewhat unclear, these two provisions may be
in conflict if a court determines that a tax "with respect to
tangible personal property" includes an excise tax on the sale of
alcoholic beverages as is the surcharge proposed by the Alcohol
Tax Act.
~hus, even in the event that th~ Alcohol Tax Act secures
the requisite two-thirds vote, but that vote is less than the
votes secured for the Taxpayers Act, a conflict may exist,
depending on the construction of the language in the Taxpayers Act
as to the type of tax it prohibits, that would cause the tax
portions of the Alcohol Tax Act to be held to be void and
prohibited by new subdivision (d) of Section 3 of Article XIII A
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equirements of the Taxpayers Act are given effect as of
r:oveDber 5, 1990 (see discussion of Retroactivity below).
On the
other hand, if the Alcohol Tax Act receives the requisite twothirds vote and secures more votes than the Taxpayers Act, then we
think Section 7 of Article XIII A of the California Constitutio11,
proposed to be added by the Alcohol Tax Act, would prevail over
the new provisions of subdivision (d) of Section 3 of that
article, proposed by the Taxpayers Act, and thus the provisions
imposing a surcharge on alcoholic beverages proposed by the
Alcohol Tax Act would take effect.

Alternatively, the courts may attempt to harmonize the
sect1ons by construing the Alcohol Tax Act's exemption from
Section 3 of Article XIII A as a specific exception, however
inartful, to the Taxpayers Act's voting requirements for the
adoption of statewide taxes.
Fundamentally, the various
provisions of the California Constitution are to be harmonized
with each other rather than be construed to conflict (Board of
superyisors of San Diego Co. v. Lonergan, 27 Cal. 3d 855, 866:
Pen~i~er v. West American Finance Co., 10 Cal. 2d 160).
Moreover, principles of statutory construction,
generally applicable to constitutions (Hyatt v. Allen, 54 Cal.
353, 356; Hammong v. McDonald, 49 Cal. App. 2d 671, 681), also
indicate that the exemption provided by the Alcohol Tax Act may be
construed as a specific exemption, rather than a conflicting rival
provision.
In particular, it is an axiom of statutory
~onstruction that a particular or specific provision will take
precedence over a conflicting general provision (Sec. 1859,
c.C.P.; Agricultural Labor Relations Bd. v. Superior Court,
16 Cal. Jd 392, 420; Fleming v. Kent, 129 Cal. App. Jd 887, 891).
Therefore, as in the case of two apparently conflicting statutory
provisions, one specific and one general, the two proposed
constitutional provisions in question could be respectively
interpreted as a specific exception and a general rule. That
interpretation may be further supported by virtue of the fact that
the Taxpayers Act is intended to operate retroactively as of the
day of the election, November 6, 1990, while the Alcohol Tax Act
would commence to operate as of the day after the election,
November 7, 1990. Thus, on November 6, 1990, the new Section J of
Article XlTI A proposed by the Taxpayers Act would commence to
operate, anJ the next day, new Section 7 of Article XIII A
proposed by the Alcohol Tax Act, would make the new Section J
inapplicable only with respect to the provisions of the Alcohol
Tax Act.
As discussed earlier, the courts will endeavor to
harmon1ze and give effect to both measures (Taxpayers to Limit
9ampaicm Spending v. Fair Pol. Practices Corn., supra). Thus, if
both measures are approved by the voters and the Alcohol Tax Act
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receives more votes, or, in the alternative, if both measures are
approved by the voters and the Taxpayers Act receives more votes,
but the court determines that the two measures are not
substantively in conflict, because the measures may be harmonized
by treating the addition of Section 7 to Article XIII A as an
exception to Section 3 of Article XIII A, as added by the
Taxpayers Act, then in either event, the Alcohol Tax Act would be
given effect.
In that case, the Taxpayers Act generally would be
effective as to any other measure that did not receive more votes
and measures proposed in the future.
AMENDMENT vs. REVISION
In addition to the policy reasons mentioned by the
courts to support withholding an initiative measure from the
ballot that violates the single subject rule (see, Brosnahan v.
Eu, 31 Cal. 3d 1, 6-8, concurring and dissenting opinion of Mask,
J.), there also exists the additional consideration of the
constitutional limitation on the power of the electors to work a
revision of the California Constitution by initiative. That is,
the California Constitution permits the initiative power to be
exercised only for the purpose of amending the Constitution (Sec.
3, Art. XVIII, Cal. Canst.).
A proposed initiative measure which,
because of the impact of its provisions, works a revision of the
Constitution, is subject to being withheld from the ballot by
court order (see McFadden v. Jordan, 32 Cal. 2d 330).
Section 1 of Article XVIII of the California
Constitution permits the Legislature, by rollcall vote entered in
the journal, two-thirds of the membership in each house
concurring, to propose an amendment or revision of the
Constitution.
In contrast, Section 3 of Article XVIII of the
California Constitution omits the term "revision" and provides
that electors may only "amend" the Constitution by initiative.
The definitions of "amendment" and "revision," as used
in Article XVIII of the California Constitution, are set forth in
the analysis of Proposition 7 on the November 6, 1962, general
election ballot. According to that analysis, "amendments'' are
specific and limited changes in the Constitution, while
"revisions" are broad changes in all or a substantial part thereof
(Prop. 7 on the November 6, 1962, ballot). Not only are these two
words rtistinct by definition, but the distinction has become a
matter of practical importance: because, historically, the
ConstituL~on has prescribed a different procedure for the
implementation of each.
The Constitution is an instrument of a "permanent and
abiding nature" (McFadden v. Jordan, supra, at p. 333), and the
provisions for its "revision" have always reflected the will of
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the people in maintaining the underlying principles and permanent
nature of the document.
Prior to 1962, proposals for
constitutlonal "revisions" could only be presented to the voters
by a constitutional convention convened by the Legislature for
that purpose (see Sec. 2, Art. XVIII, Cal. Canst.).
In contrast,
"amendments" could be effected by an initiative from the people or
a proposal by the Legislature.
At the November 6, 1962, general election, Section 1 of
Article XVIII was amended to authorize the Legislature to propose
and submit to the people a "revision" of all or part of the
California Constitution in the same manner as "amendments" to the
Constitution.
However, the initiative power of the people was not
expanded when the Legislature's power to propose changes in the
Constitution was increased in 1962.
At the 1970 general election, when Section 3 of
Article XVIII of the California Constitution was added, reference
to "amending" the Constitution by initiative was included "to
assure the Article mentions all methods for changing the
Constitution" (Proposed Revision of the California Constitution,
California Constitution Revision Commission 1966-1971, Comment,
110). Again, the initiative power was not expanded to include
"revisions," but remains in principle as it did when first added
to the Constitution in 1911.
As previously discussed above, the stature of Section 11
of the Taxpayers Act, as a constitutional or statutory provision,
is far from being clear. While we think Section 11 of the
Taxpayers Act would be viewed as something akin to a statute,
Section 11 of the Taxpayers Act nevertheless would propose to
resolve any conflicts with other initiatives and legislatively
proposed constitutional amendments in such a way as to, in effect,
exempt, in part, the Taxpayers Act from the constitutional rule
providing for the measure receiving the highest affirmative vote
to prevail only with respect to the substantive conflicting
provisions of the measure (subd. (b), sec. 10, Art. II: Sec. 4,
Art. XVIII, Cal. Canst.).
In view of the possibility that Section 11 of the
Taxpayers Act may be characterized as a constitutional provision
and in view of the potential impact those provisions may have on
various parts of the California Constitution, we think the courts
may view Section 11 of the Taxpayers Act, together with the other
provisions of the Taxpayers Act relating to procedural
requirements and limitations for the imposition of taxes, as
constituting a significant qualitative revision of the California
Constitution, and not merely an amendment.
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RETROACTIVITY
With regard to the effective date of the Taxpayers Act,
subdivision (a) of Section 10 of Article II of the California
Constitution provides that an initiative approved by the voters
"takes effect the day after the election unless the measure
provides otherwise." While invariably the date provided otherwise
is later, we see no constitutional prohibition to the general
proposition that initiatives may be made retroactive in the sense
of operating on facts that occur before the date of adoption, so
long as vested rights are not impaired (see Hopkins v. Anderson,
218 Cal. 62, 67; Kenney v. Wolff, 102 Cal. App. 2d 132).
The initiative is the power of the electors to propose
statutes and amendments to the California Constitution and to
adopt or reject them (subd. (a), Sec. 8, Art. II; Sec. 3,
Art. XVIII, Cal. canst.). This power is the exercise by the
people of a power reserved to them and is not the exercise of a
power granted to them (Blotter v. Farrell, 42 Cal. 2d 804, 809).
As discussed above, if an initiative measure is approved by a
majority of votes thereon, it takes effect the day after the
election unless the measure provides otherwise (subd. (c), Sec. 8,
and subd. (a), Sec. 10, Art. II, Cal. Canst.; Sec. 4, Art. XVIII,
Cal. Const.).
Thus, on November 6, 1990, the voters would have the
constitutional power to approve by a majority of votes thereon a
statutory initiative to impose taxes as proposed by the Alcohol
Tax Act.
However, the Taxpayer Act would require that the
imposition of any special tax by a statewide initiative be subject
to approval by a two-thirds majority of the voters.
By having the
Taxpayers Act be operative as to the validity of measures to be
considered by the voters on November 6, 1990, we think the
Taxpayers Act may operate to impair the right of the voters on
November 6, 1990, to propose statutes by initiative and to
approve them by a majority vote.
SUMMARY
We are of the opinion that the Taxpayers Act is
constitutionally invalid because it violates the single subject
rule and ~lso may constitute a revision, and not amendment, of the
Californ:' Constitution.
Moreover, we think that giving effect to the proposed
effective date of the Taxpayers Act, November 6, 1990, the day of
the 1990 general election, may operate to impair the right of the
voters on that day to propose statutes by initiative and to
approve them by a majority vote.
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If, however, the Taxpayers Act is determined to be
valid, at least in part, and is made retroactive to apply to
weasures adopted at the November 6, 1990, election and, both the
Taxpayers Act and the Alcohol Tax Act are approved by the voters,
and the Alcohol Tax Act receives more votes than the Taxpayers
Act, we think the Alcohol Tax Act would prevail.
Finally, if the
Taxpayers Act receives more votes than the Alcohol Tax Act, we
think there is a basis for a court to find that the two measures
are not substantively in conflict and that the Taxpayers Act does
not apply to the Alcohol Tax Act.

Very truly yours,
Bion M. Gregory
Legislative Counsel
'l

J ,,.,

I ~ iA-C- ( L.
//
I/,
By :f't::,./t/-1
Daniel A. Weitzman
Principal Deputy
I

DAW:sjrn

l-

v

/ /}, '/;_ ~.,_'
t:- v

i7 ,.
1

~.

v-7-<.-

T' .
'-""

